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Repealing Obamacare and 
Getting Health Care Right 

Nina Owcharenko

Americans want health care reform—but not the
reforms put in place under the Patient Protection
and Affordable Health Care Act (PPACA). The new
law moves America’s health care system in the
wrong direction, transferring vast powers to Wash-
ington bureaucrats who will control the dollars and
decisions that should be in the hands of individual
patients and their families. It is no surprise that
most Americans continue to oppose the new law
and that clear majorities want it repealed. A recent
Rasmussen poll, for example, found that 53 percent
of likely voters favor repeal.1 

Repeal. Congress must repeal the new law. Con-
gress cannot build sound market-based health care
reform on the PPACA foundation, which is utterly
incompatible with a health care system based on
consumer choice and free markets. 

Beyond the unprecedented mandates, new taxes,
massive entitlement expansion, unworkable and
costly insurance provisions, and its failure to control
costs,2 the new law concentrates enormous power
in the U.S. Department of Health and Human Ser-
vices (HHS). It creates a giant network for the fed-
eral micromanagement of health plans, benefits,
insurance markets, and unprecedented intervention
into the details of health care financing and the
delivery of medical care.3 

The early result is a veritable flood of controver-
sial rules and regulations, administrative decisions,
and guidelines directly affecting the lives of millions
of Americans. This regulatory regime, administered

by unelected bureaucrats, is even more onerous
because of the fundamental flaws of the hastily
enacted legislation itself, including undefined pro-
visions and unrealistic timeliness. Those with the
knowledge, access, and influence with the Adminis-
tration are more likely to obtain exemptions than
those who are not so fortunate. The new law allows
the HHS Secretary to apply the provisions of the law
and to enforce it as she sees fit, thus granting the
Secretary the right to determine winners and losers. 

Keeping Up the Pressure. While working to
achieve full repeal, Members should continue to
focus on the failures and consequences of the new
law, block its implementation at every opportunity,
and exert strong oversight over the implementa-
tion process. 

Block. The most straightforward approach to
blocking the new law is for Members of Congress to
stop funding for key provisions. For example, they
could prohibit funding from going toward the
Internal Revenue Service for enforcing the individ-
ual mandate. 

In addition, Members should also look at triggers
or other mechanisms to stop or delay key provisions
from going into effect. This should include reliance
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on the Congressional Review Act,4 a law enabling
Congress to block or halt onerous rules and regula-
tions before they do damage to businesses or other
sectors of the health care economy.1234

Oversight. A new Congress should also pursue
fair, open, and thorough hearings on the implemen-
tation of the new law. With its rush toward passage
of the new law in March, Congress left numerous
questions unanswered, and these issues have broad
implications for employers, employees, states, doc-
tors and hospitals, and other key players in the
health care sector of the economy.5 

For example, the Administration’s use of waivers
and exemptions from its own rules deserve scru-
tiny; so does the impact of the law on state budgets,
the workforce, and the overall economy. In addi-
tion, Congress should conduct a robust review of
the regulatory process itself, the main engine
through which much of the law is being enforced
and finalized.

Getting Health Care Reform Back on Track.
There are many policy options Congress should
consider, after repeal of PPACA, to begin moving the
system in the right direction and put the country on
the right path toward market-based health care
change that gives people better choices and allows
them to take account of the price and value of
health care. For example, Congress should:

• Provide individual tax relief for all persons pur-
chasing private health insurance, regardless of
where they work;

• Eliminate barriers to individuals purchasing
health care coverage that best suits their personal
needs across state lines;

• Allow employers to convert their health care
compensation from a defined benefit package to
a defined contribution system;

• Promote new group purchasing arrangements
based on individual membership organizations
and various associations, including union, frater-
nal, ethnic, and religiously based groups;

• Improve consumer-directed health options (such
as health savings accounts, health reimburse-
ment arrangements, and flexible spending
accounts) that encourage greater transparency
and consumer control over health care decisions;

• Extend rational pre-existing condition protec-
tions in the non-group health insurance markets
for those with continuous creditable coverage,
thus rewarding responsible persons who buy
and maintain coverage;

• Set up a fair competitive bidding process to
determine government payment in traditional
Medicare fee-for-service and Medicare Advan-
tage programs;

• Review Medicare rules and regulations and
eliminate those that unduly burden doctors and
patients, such as the restriction preventing doc-
tors and patients to contract privately for medi-
cal services outside of the traditional Medicare
program;

• Encourage the states to set up mechanisms such
as high-risk pools and risk transfer models that
help lessen the problems of individuals who are
difficult to insure;

• Expand states’ ability to develop consumer-
based reforms that enable states to customize
solutions for their citizens;

1. Rasmussen Reports, “Health Care Law: 53% Favor Repeal of Health Care Law, 46% Say Repeal Likely,” October 25, 2010, 
at http://www.rasmussenreports.com/public_content/politics/current_events/healthcare/health_care_law (October 28, 2010). 
For more health care poll tracking, see Real Clear Politics, “Obama and Democrats’ Health Care Plan,” at 
http://www.realclearpolitics.com/epolls/other/obama_and_democrats_health_care_plan-1130.html (October 28, 2010). 

2. For examples of the consequences of the new law, see “Side Effects” series at http://blog.heritage.org/category/health-care. 

3. See John S. Hoff, “Implementing Obamacare: A New Exercise in Old-Fashioned Central Planning,” Heritage Foundation 
Backgrounder No. 2459, September 10, 2010, at http://www.heritage.org/Research/Reports/2010/09/Implementing-Obamacare-
A-New-Exercise-in-Old-Fashioned-Central-Planning. 

4. For more information on the Congressional Review Act, see http://www.archives.gov/federal-register/laws/congressional-review 
(October 28, 2010).

5. It is worth noting that the 111th Congress, controlled by Democrats, held no oversight hearings.
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• Strengthen premium assistance in Medicaid to
enable young families to obtain private health
insurance coverage;

• Improve patient-centered health care models for
those on Medicaid;

• Increase federal and state efforts to combat fraud
and abuse in Medicaid, including tightening
eligibility loopholes in Medicaid for long-term-
care services;

• Encourage personal savings and the develop-
ment of a robust private insurance market for
long-term-care needs;

• Make the ban on taxpayer-funded abortion per-
manent and government-wide and extend a sim-
ilar permanent policy to ensure protection of the
right of conscience among medical providers and
personnel; and

• Stop new tax increases and promote tax cuts that
would expand private insurance coverage and
grow the economy.

The Right Way Forward for America. After
repeal of PPACA, Congress should pursue targeted
policy solutions that address practical problems
faced by millions of Americans in a step-by-step and
fully transparent legislative process. This would
move the health care system in the right direction. 

In the end, fundamental policy issues must be
tackled to achieve lasting health care reform. These
include promoting personal control through tax
equity, ensuring portability of health insurance, fix-
ing financially troubled and underperforming gov-
ernment health care programs, and engaging in a
federal–state partnership to address the particular
challenges faced by very different states.6 These ele-
ments are at the core of transforming today’s health
care economy into one where individuals and fami-
lies can control their own dollars and make their
own decisions.

—Nina Owcharenko is Director of the Center for
Health Policy Studies at The Heritage Foundation.

6. See The Heritage Foundation, “Solutions for America: Getting Health Care Reform Right,” August 17, 2010, at 
http://www.heritage.org/Research/Reports/2010/08/Getting-Health-Care-Reform-Right.
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Obamacare and the Individual Mandate: 
Violating Personal Liberty and Federalism

Robert E. Moffit, Ph.D.

With enactment of the Patient Protection and
Affordable Care Act (PPACA),1 Congress is impos-
ing a mandate on citizens, effective January 1, 2014,
to purchase a federally approved level of health
insurance.2

Summary. Under Section 1501, individuals will
be assessed a monetary penalty if they do not pur-
chase a health insurance plan that meets the federal
definition of “minimum essential benefits.” Con-
gress finds, in Section 1501(a), that health care is
inextricably connected with interstate commerce
thus claiming a constitutional power to require that
citizens purchase a specified level of coverage. The
penalty for failure to make such a purchase is to be
the greater of a flat dollar amount or a percentage of
income, phased in from 1 percent to 2.5 percent of
income by 2016. The penalty is to be phased in over
a three-year period, with the flat dollar amount set
at $95 in 2014, $325 in 2015, and $695 in 2016.3 

The law also amends the Internal Revenue Code
and provides a number of exemptions from the
mandate to purchase insurance: incarcerated per-
sons, illegal aliens, and foreign nationals. There is
also a religious exemption for any person who is a
member of a “recognized religious sect or division”
with “established tenets or teachings” that would
forbid that person from accepting public or private
insurance.4 “Health sharing ministries”—religious
non-profit organizations where members contribute
funds to cover the medical expenses of persons who
need assistance—can also claim the exemption. 

Exemptions from the monetary penalty are
granted to members of Indian tribes and persons

eligible for a “hardship” exemption, which would be
determined administratively by the Secretary of the
U.S. Department of Health and Human Services
(HHS). The law also provides for an “affordability”
exemption, which would apply to workers whose
out-of-pocket costs would exceed 8 percent of their
“household” income. Under Section 1502, the
Internal Revenue Service is authorized to enforce
the health insurance mandate and to collect the
penalties.

Impact. The congressional mandate on Ameri-
can citizens to purchase health insurance is unprec-
edented.5 It is one of the most controversial
provisions of the new law,6 setting off a record num-
ber of state lawsuits and launching a large number
of state legislative countermeasures.7 The Adminis-
tration has also been inconsistent, with President
Obama originally opposing an individual mandate8

but then endorsing it. The President stated that the
penalty was not a tax, but then Administration law-
yers insisted it was, stressing that Congress’s
“sweeping” taxing power was “the linchpin” of their
argument for the mandate’s constitutionality.9 Cer-
tain propositions are increasingly clear.123456789

It Is an Unconstitutional Violation of Personal
Liberty and Strikes at the Heart of American Feder-
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alism. In upholding Virginia’s challenge to the con-
stitutionality of the mandate on December 13,
2010, U.S. District Court Judge Henry Hudson
wrote:

A thorough survey of pertinent Constitutional
case law has yielded no reported decisions
from any appellate courts extending the Com-
merce Clause or the General Welfare Clause to
encompass regulation of a person’s decision
not to purchase a product, notwithstanding its
effect on interstate commerce or role in a glo-
bal regulatory scheme. The unchecked expan-
sion of Congressional power to the limits
suggested by the Minimum Essential Coverage
provision would invite unbridled exercise of
federal police power. At its core, this dispute is

not simply about regulating the business of in-
surance—or crafting a scheme of universal
health insurance coverage. It’s about an indi-
vidual’s right to choose to participate.10

Regardless of the wisdom of the policy, if a state
wants to experiment with a health insurance man-
date, as most do with auto insurance, it has the con-
stitutional right to do so. But Congress, in this
instance, is invading the traditional authority of the
states in regulating health insurance within their
own borders. As George Washington University
Law Professor Jonathan Turley has written, “There is
a legitimate concern for many that this mandate
constitutes the greatest (and perhaps the most
lethal) challenge to states’ rights in U.S. history.
With this legislation, Congress has effectively

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. After 2016, the penalty amount is to be indexed to inflation. The total annual penalty for a noncompliant family is to be 
capped at 300 percent of the flat dollar amount for that year. Persons who are without health insurance for less than 90 
days will not be penalized, but they would only be allowed one 90 day spell of uninsurance in any given year. See Hinda 
Chaikind et al., “Private Health Insurance Provisions in PPACA (P.L.111-148),” Congressional Research Service Report for 
Congress, April 15, 2010, p. 6.

4. The law references Section 1402(g)(1) of the Internal Revenue Code, which would apply to a sect that had been in 
continuous existence since December 31, 1950. This exemption would apply to the Amish, for example. 

5. “The government has never required people to buy any good or service as a condition of lawful residence in the United 
States.” The Congressional Budget Office, “The Budgetary Treatment of an Individual Mandate to Buy Health Insurance,” 
CBO Memorandum, August 1994, p. 1.

6. Seventy percent of Americans oppose the individual mandate. See Henry J. Kaiser Family Foundation, “Kaiser Health 
Tracking Poll—August 2010,” August 30, 2010, at http://www.kff.org/kaiserpolls/8093.cfm (January 12, 2011). Other polling 
has shown persistent public opposition.

7. Thus far over half of all the states, plus the 350,000-member National Federation of Independent Businesses (NFIB), have 
filed suit challenging the constitutionality of the mandate, while legislation opposing it has been introduced in 42 states. 
The NFIB claims that the mandate deprives its members of their liberty and property interests without due process of law 
in direct violation of the Fifth Amendment of the Constitution.

8. Michael Cooper, “It Was Clinton Versus Obama on Healthcare,” The New York Times, November 16, 2007, at 
http://www.nytimes.com/2007/11/16/us/politics/16facts.html (January 12, 2011). 

9. And it has been a spectacularly unpersuasive argument. “In concluding that Congress did not intend to exercise its powers 
of taxation under the General Welfare Clause, the Court’s analysis begins with the unequivocal denials by the Executive 
and Legislative branches that the ACA [Affordable Care Act] was a tax. In drafting this provision, Congress specifically 
referred to the exaction as a penalty.” Judge Henry E. Hudson, Memorandum Opinion, Commonwealth of Virginia v. 
Kathleen Sebelius, Secretary of the Department of Health and Human Services, 10CV188-HEH, December 13, 2010, p. 33. 

10. Ibid., p. 32.
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defined an uninsured 18-year-old-man in Rich-
mond as an interstate problem like a polluting fac-
tory. It is an assertion of federal power that is
inherently at odds with the original vision of the
Framers.”11

It Threatens Increased Numbers of Uninsured,
More Cost-Shifting, and Further Market Destabili-
zation. Even with the mandate, the Congressional
Budget Office estimates that in 10 years 23 million
Americans will remain without insurance.12 Given
the combination of the law’s health insurance
rules—the elimination of pre-existing condition
restrictions and guaranteed issue and the com-
pressed ratio of ratings between older and younger
enrollees—and the relatively light mandate penal-
ties,13 there will be incentives for millions of Amer-
icans, facing much higher insurance premiums
than they are today, to go without coverage. Faced
with paying a light penalty and a heavy premium,
they would have every incentive to pay the light
penalty and sign up for insurance if they get sick
and drop out of coverage when they get well. This
will induce a severe case of adverse selection, as the
less stable pools are disproportionately populated
with older and sicker enrollees, resulting in a
deadly cost spiral. 

It Invites an Enforcement Nightmare. As a candi-
date, President Obama opposed the individual
mandate for health insurance in part because he
considered it unenforceable.14 IRS Deputy Com-

missioner for Services and Enforcement Steven
Miller indicated that mass auditing of American cit-
izens was not envisioned but that the IRS would
withhold tax refunds if persons could not demon-
strate that they purchased federally approved levels
of insurance coverage.15

A New Direction. Under current law, federally
funded hospitals must treat (“stabilize”) persons
entering hospital emergency rooms. Current law
thus encourages “free riders,” persons who forgo
health insurance coverage and then use hospital
emergency rooms to secure highly expensive care
that they often cannot afford. These uncompensated
care costs are then shifted to taxpayers who end up
paying extra to cover the costs of the uninsured
through higher taxes and private insurance premi-
ums, including the added costs of the “free riders.”16

While no one expects Congress to deny access to
hospital emergency room care to those who do not
have the financial capacity to pay their health bills,
PPACA will make matters worse. Not only does the
new law mandate a massive expansion of Medic-
aid—itself a major contributor to existing emer-
gency room overcrowding—but it could very well
result in rapidly aging, ailing, and unstable pools in
the existing health insurance markets. As Harvard
economist Martin Feldstein says, “The resulting rise
in cost to insurance companies as the insured pop-
ulation becomes sicker would raise the average pre-
mium, strengthening that incentive.”17

11. Jonathan Turley, “Is the Health Care Mandate Constitutional?” USA Today, March 31, 2010, at http://www.usatoday.com/
news/opinion/forum/2010-03-31-column31_ST_N.htm (January 12, 2011).

12. The Congressional Budget Office estimates that the penalty would yield $17 billion over the period 2010–2019. Douglas 
W. Elmendorf, Director, Congressional Budget Office, letter to Nancy Pelosi, Speaker, U.S. House of Representatives, 
March 20, 2010, Appendix, Table 4.

13. The structure of fines and penalties was based on the President’s 2010 proposal. During their consideration of the bill, 
Senators stripped criminal sanctions, including jail terms, against recalcitrant citizens.  

14. Cooper, “It Was Clinton Versus Obama on Healthcare.”

15. Martin Vaughan, “IRS May Withhold Tax Refunds to Enforce Health-Care Law,” The Wall Street Journal, April 15, 2010, 
at http://online.wsj.com/article/sb1000142405270230451000045741860824554662468.html?mod+wsj_latestheadlines 
(January 12, 2011).

16. For an excellent description of the legal and regulatory situation, see John S. O’Shea, M.D., “The Crisis in Hospital 
Emergency Departments: Overcoming the Burden of Federal Regulation,” Heritage Foundation Backgrounder No. 2050, 
July 9, 2007, at http://www.heritage.org/Research/Reports/2007/07/The-Crisis-in-Hospital-Emergency-Departments-Overcoming-
the-Burden-of-Federal-Regulation. 

17. Martin Feldstein, “Obamacare’s Nasty Surprise,” The Washington Post, November 6, 2009, at http://www.nber.org/feldstein/
washingtonpost_110909.html (January 12, 2011).
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The problems of the uninsured, including the
“free rider” issue, are best addressed through a judi-
cious combination of positive economic incentives,
such as tax credits and vouchers for insurance,
creative new mechanisms to facilitate coverage
(such as automatic enrollment with a right to refuse
coverage), and transparency in personal choice and
consequences, such as an upfront signed acknowl-

edgement of financial liability for refusing cover-
age.18 This policy encourages the adoption of
coverage and individual responsibility while not
compromising Americans’ personal freedom and
responsibility. 

—Robert E. Moffit, Ph.D., is Senior Fellow in the
Center for Policy Innovation at The Heritage Foundation.

18. For further discussion of this policy, see Robert E. Moffit, “Choice and Consequences: Transparent Alternatives to the 
Individual Insurance Mandate,” Harvard Health Policy Review, Vol. 9, No. 1 (Spring 2008), pp. 223–33.
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Obamacare and New Taxes: 
Destroying Jobs and the Economy

Curtis Dubay

The Patient Protection and Affordable Care Act
(PPACA)1 imposes numerous tax hikes that transfer
more than $500 billion over 10 years—and more in
the future—from hardworking American families
and businesses to Congress for spending on new
entitlements and subsidies. In addition, higher tax
rates on working and investing will discourage eco-
nomic growth both now and in the future, further
lowering the standard of living. 

Summary. PPACA2 contains 18 separate tax
increases that will cost taxpayers $503 billion
between 2010 and 2019.3 Three major tax hikes
make up nearly half of the new revenue raised by
PPACA:

1. Section 1401 imposes a 40 percent excise tax on
“Cadillac” health insurance plans. This new tax
will apply to health plans valued in excess of
$10,200 for individuals and $27,500 for families.
Those thresholds will grow annually by inflation
plus 1 percent. The tax takes effect in 2018 and is
projected to raise $32 billion by 2019.

2. Section 1411 increases the Medicare Hospital
Insurance (HI) portion of the payroll tax. This
provision will increase the employee’s portion
from 1.45 percent to 2.35 percent for families
making more than $250,000 a year (and for indi-
viduals making more than $200,000). Combined
with the employer’s portion, the total rate will be
3.8 percent on every dollar of income over
$250,000 when the tax hike takes effect in 2013.

3. Section 1411 also imposes a new payroll tax on
investment. This tax provision applies the new

higher 3.8 percent Medicare tax to investment
income—including capital gains, dividends, rents,
and royalties—and is scheduled to become effec-
tive in 2013. Together, the Medicare tax hikes will
raise $210 billion between 2013 and 2019.

Table 1 lists all of the tax increases in PPACA. 

Impact. As a result, the tax hikes in PPACA will
slow economic growth, reduce employment, and
suppress wages. These economy-slowing policies
could not come at a worse time. PPACA tax increases
will impede an already staggering recovery.

They Will Slow Economic Growth and Destroy
Jobs. Taxes transfer money from productive private
hands to the less efficient public sector. A politicized
allocation is less efficient than market-based alloca-
tion because political decisions do not consider the
highest-value use of resources, while the private
sector considers such issues and therefore does a
better job of assigning resources where they will
contribute the most to economic growth. 

They Will Discourage Work and Savings. Congress
must levy high tax rates to take more Americans’
money, and this has a number of negative implica-
tions. Higher tax rates decrease the incentives for indi-
viduals to work and save more, both of which are
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essential for economic growth. Additionally, high
rates discourage individuals from working harder and
saving larger portions of what they earn. Combined,
these two effects impede economic growth and

reduce the number of jobs that businesses would have
created had tax rates been lower.123 

They Will Not Reduce Deficits. Higher taxes
never close budget deficits because, in the short

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

The List of the Obamacare Taxes
Description of Tax

Year 
Effective

Revenue Raised 
(2010–2019)

Increase Hospital Insurance (HI) portion of the payroll tax from 2.9 percent to 3.8 percent for couples 
earning more than $250,000 a year ($200,000 for single fi lers). 2013 $210 billion

Apply the 3.8 percent HI tax to investment income for couples earning more than $250,000 a year 
($200,000 for single fi lers) for the fi rst time. 2013 *

Mandate for individuals to buy health insurance and employers to offer it to their workers. 2014 $65 billion

Annual fee on health insurance providers based on each individual company’s share of the total market. 2014 $60 billion

40 percent excise tax on “Cadillac” health insurance for plans costing more than $10,200 for individuals 
and $27,500 for families. 2018 $32 billion

Impose an annual fee on manufacturers and importers of branded drugs based on each individual 
company’s share of the total market. 2011 $27 billion

Exclusion of unprocessed fuels from the existing cellulosic biofuel producer credit. 2010 $24 billion

2.3 percent excise tax on manufacturers and importers of certain medical devices. 2013 $20 billion

Higher corporate taxes through stricter enforcement by requiring them to report more information on 
their business activities. 2012 $17 billion

Raise the 7.5 percent AGI fl oor on medical expenses deduction to 10 percent. 2013 $15 billion

Limit the amount taxpayers can deposit in fl exible spending accounts (FSAs) to $2,500 a year. 2014 $13 billion

Reduce the number of medical products taxpayers can purchase using funds they put aside in health 
savings accounts (HSAs) and FSAs. 2011 $5 billion

Eliminate the corporate deduction for prescription expenses for retirees. 2013 $4.5 billion

Increase corporate taxes by making it more diffi cult for businesses to engage in business activities that 
reduce their tax liability. 2010 $4.5 billion

10 percent excise tax on indoor tanning services. 2010 $2.7 billion

Increased penalty for purchasing disallowed products with HSAs to 20 percent. 2011 $1.4 billion

Increase taxes on health insurance companies by limiting the amount of compensation paid to certain 
employees they can deduct from their taxes. 2013 $0.6 billion

Repeal special deduction for Blue Cross/Blue Shield organizations. 2010 $0.4 billion

TOTAL REVENUE RAISED $503 billion

Sources: Heritage Foundation calculations based on data from the Joint Committee on Taxation.

* Revenue raised from the application of the Hospital Insurance tax to investment income is included in the $210 billion fi gure shown above.

Table 1 • WM 3100 heritage.org
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run, Congress will spend all of the extra revenue it
receives from higher taxes. Congress always spends
every dollar of tax revenue it raises and however
much it can borrow from credit markets. In the
long run, the extra revenue will dissipate as indi-
viduals adjust their behavior to minimize their tax
liability. The only way to close deficits is to cut
spending and align it with how much revenue the
tax code typically raises.

A New Direction. All tax increases have nega-
tive economic effects because higher taxes take
resources from the productive hands of the private
sector and transfer them to the wasteful hands of
politicians. Higher taxes also lessen the incentives
for individuals and businesses to engage in activities 

and behaviors that expand the economy and cre-
ate jobs.

The tax code is a severe drag on the economy and
is badly in need of fundamental reform. Ideally, a
revised tax code would adhere more closely to the
well-known flat tax. This new tax system would tax
all wage and salary income at one rate and provide
for only minimal deductions, credits, and exemp-
tions. Tax reform is not an excuse to raise taxes. The
new tax code would raise the same amount of reve-
nue as the current system but in a more efficient
manner in order to enhance economic growth. 

—Curtis S. Dubay is a Senior Analyst in Tax Policy
in the Thomas A. Roe Institute for Economic Policy
Studies at The Heritage Foundation.

2. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. Joint Committee on Taxation, “Estimated Revenue Effects of the Amendment in the Nature of a Substitute to H.R. 4872, 
the ‘Reconciliation Act of 2010,’ as Amended, in Combination with the Revenue Effects of H.R. 3590, the ‘Patient 
Protection and Affordable Care Act (“PPACA”),’ as Passed by the Senate, and Scheduled for Consideration by the House 
Committee on Rules on March 20, 2010,” March 20, 2010, at http://www.jct.gov/publications.html?func=startdown&id=3672 
(January 14, 2011).
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Obamacare and the Budget: 
Playing Games with Numbers

James C. Capretta and Kathryn Nix

The federal government’s finances were dismal
even before the Patient Protection and Affordable
Care Act (PPACA) was enacted. That is why law-
makers who pushed for its passage felt compelled to
try to calm worried Americans by claiming that the
law would cut projected federal budget deficits in
addition to covering the uninsured.1

And, in fact, the Congressional Budget Office’s
(CBO) official estimate shows that PPACA’s health
care provisions2 would cut projected deficits by
$124 billion over the period from 2010 to 2019.3

But that cost estimate is not the whole story—not by
a long shot. A close examination of what CBO said,
as well as other evidence, makes it clear that the def-
icit reduction associated with PPACA is based on
budget gimmicks, sleights of hand, accounting
tricks, and completely implausible assumptions. A
more honest accounting reveals the new law as a
trillion-dollar budget buster.

Summary. CBO must assume that current law will
be enacted as written, even in cases where this is
improbable. For instance, PPACA makes $575 billion
in projected cuts to Medicare, threatening seniors’
access to care.4 Regarding these and the existing
planned cuts in payments to physicians under what is
known as the “sustainable growth rate” formula, CBO
Director Douglas Elmendorf wrote:

[C]urrent law now includes a number of poli-
cies that might be difficult to sustain over a
long period of time. For example, PPACA and
the Reconciliation Act reduced payments to
many Medicare providers relative to what the

government would have paid under prior law.
On the basis of those cuts in payment rates
and the existing “sustainable growth rate”
[SGR] mechanism that governs Medicare’s
payments to physicians, CBO projects that
Medicare spending (per beneficiary, adjusted
for overall inflation) will increase significantly
more slowly during the next two decades than
it has increased during the past two decades. If
those provisions would have subsequently
been modified or implemented incompletely,
then the budgetary effects of repealing PPACA
and the relevant provisions of the Reconcilia-
tion Act could be quite different—but CBO
cannot forecast future changes in law or as-
sume such changes in its estimates.5

Medicare’s Chief Actuary echoed this concern in
his own analysis.6 If Medicare savings do not mate-
rialize, new spending under PPACA will be added to
the deficit.

As noted by Elmendorf, Medicare’s payments to
physicians are scheduled to be cut as well under the
SGR formula. There is bipartisan agreement to stop
this from happening. But the “doc fix” costs billions,
requiring Congress to scramble to find an offset.
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Without it, physicians would face a 25 percent (and
growing) Medicare payment reduction, restricting
seniors’ access to care as more doctors become
unable to serve Medicare patients. Congress has never
allowed this to happen, even as it has insisted on
paying for the “fix” with offsets.123456

While pushing PPACA through Congress, Pres-
ident Obama took the position that it was no
longer necessary to pay for the “doc fix.” He pro-
posed to add its costs to the national debt, but he
did not want those costs to count against PPACA,
because they would explode the myth of deficit
reduction. So his solution was to pass the “doc fix”
in separate legislation. But it does not matter to
taxpayers if the President’s ideas are passed in one
bill or many. All that matters is the total cost. And
the President’s total bill for health care—with an
unfinanced “doc fix”—shows massive deficits, not
deficit reduction.

CBO further assumes that all cuts to existing pro-
grams and new revenues created by PPACA are used
to pay for new spending. In reality, this will not be
the case. PPACA increases Medicare taxes and
imposes cuts in Medicare that are double-counted
as offsets for new programs, but are also pledged to
extend Medicare’s solvency.7 They cannot do both.

Another source of double-counted savings is the
CLASS Act, which creates a new, federally run long-
term care insurance program. Beneficiaries will
begin paying premiums in 2011 but will not
receive benefits for five years. This frontloads reve-
nue and creates the illusion of $70 billion to pay for
new spending under PPACA. In reality, premium
payments from CLASS will be used to pay out ben-
efits in later years.8 Senator Kent Conrad (D–ND)
called this “a Ponzi scheme of the first order, the
kind of thing that Bernie Madoff would have been
proud of.”9

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. Douglas W. Elmendorf, Director, Congressional Budget Office, letter to Nancy Pelosi, Speaker, U.S. House of 
Representatives, March 20, 2010, at http://www.cbo.gov/ftpdocs/113xx/doc11379/AmendReconProp.pdf (January 13, 2011).

4. Robert E. Moffit, “Obamacare and Medicare Provider Cuts: Jeopardizing Seniors’ Access,” Heritage Foundation WebMemo 
No. 3105, January 19, 2011, at http://www.heritage.org/Research/Reports/2011/01/Obamacare-and-Medicare-Provider-Cuts-
Jeopardizing-Seniors-Access.

5. Douglas W. Elmendorf, Director, Congressional Budget Office, letter to John Boehner, Speaker, U.S. House of 
Representatives, January 6, 2011, at http://www.cbo.gov/ftpdocs/120xx/doc12040/01-06-PPACA_Repeal.pdf (January 10, 
2011).

6. See Richard S. Foster, Chief Actuary, Centers for Medicare and Medicaid Services, “Estimated Financial Effects of the 
‘Patient Protection and Affordable Care Act,’ As Amended,” April 22, 2010, p. 9, at http://www.politico.com/static/
PPM130_oact_memorandum_on_financial_impact_of_ppaca_as_enacted.html (January 13, 2011).

7. See U.S. Senate Budget Committee Republicans, “Budget Perspective: The Real Deficit Effect of the Democrats’ Health 
Package,” March 23, 2010, at http://budget.senate.gov/republican/pressarchive/2010-03-23BudgetPerspective.pdf (January 13, 
2011); Centers for Medicare and Medicaid Services, “2010 Annual Report of the Boards of Trustees of the Federal Hospital 
Insurance and Federal Supplemental Medical Insurance Trust Funds,” August 5, 2010, at https://www.cms.gov/
ReportsTrustFunds/downloads/tr2010.pdf  (January 13, 2011).

8. See Brian Blase, “No CLASS: How Congress Saddled Taxpayers with Another Costly Entitlement,” Heritage Foundation 
Backgrounder No. 2444, July 29, 2010, at http://www.heritage.org/Research/Reports/2010/07/No-CLASS-How-Congress-
Saddled-Taxpayers-with-Another-Costly-Entitlement. 

9. Lori Montgomery, “Proposed Long-Term Insurance Program Raises Questions,” The Washington Post, October 27, 2009, at 
http://www.washingtonpost.com/wp-dyn/content/article/2009/10/27/AR2009102701417.html (January 13, 2011).
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Savings within Medicare and CLASS revenues
can be spent only once. If they are used to increase
Medicare’s solvency and pay for the CLASS pro-
gram, new spending in PPACA will be added to
the deficit.

PPACA also creates a new subsidy program for
low- and middle-income Americans to purchase
insurance in the new health exchanges. CBO pre-
dicts that 19 million Americans will benefit from
this generous new entitlement program at a cost of
$460 billion by 2019. But the new law includes
substantial incentives for employers to drop existing
coverage and allow employees to instead purchase
taxpayer-subsidized coverage.10 Former CBO direc-
tor Douglas Holtz-Eakin points out that many busi-
nesses could drop their employee health plan, raise
wages to make up for the lost benefit, pay the
employer penalty for not offering insurance, and
still come out ahead.11 These incentives, exacer-
bated by the various new insurance rules that will
cause a faster rate of growth in employer plan pre-
miums, will cause the cost of the subsidy program
to greatly exceed initial projections.

Finally, the CBO scoring of PPACA looks only at
the first 10 years of the law’s enactment. This, how-
ever, includes just six years of full spending, as the
costliest provisions do not go into effect until 2014.
This also allows PPACA to meet the requirements of
the pay-as-you-go (PAYGO) rule, which requires
legislation to exhibit deficit neutrality over a 10-year
window. In theory, PAYGO should maintain levels of
deficit spending. In actuality, it has had little success
at halting the addition of new spending to the defi-
cit, since new programs can create savings in one
decade but run trillions in deficits the next and still
meet PAYGO requirements. 

The CLASS program alone is an excellent exam-
ple of how easy it is to create a new and completely
insolvent program without violating PAYGO.
Experts—including the CBO Director, Medicare’s
Chief Actuary, and the American Academy of Actu-
aries—have all concluded that CLASS is unsustain-
able and will go bankrupt. Despite this, Heritage
budget expert Brian Riedl writes that, perversely,
“repealing CLASS would violate the ‘pay as you go’
law against expanding budget deficits. This is
because ‘pay-go’ focuses only on the 10-year $70
billion ‘cost’ of repeal and ignores the trillions of
dollars that would be saved thereafter.”12 

The reality is that the new health care law will
result in trillions in unaffordable deficit spending. 

Impact: 

It Will Increase the Federal Deficit. In 2010, the
federal deficit was $1.3 trillion. While the average
historical deficit is 2.9 percent of gross domestic
product (GDP), by 2050, the budget gap is pro-
jected to exceed 20 percent of GDP.13 This trend is
set to continue as the population ages and the baby
boomer generation retires, causing the cost of pro-
grams such as Medicare, Medicaid, and Social Secu-
rity to soar. 

Rising health care costs further add to growth in
entitlement spending. Creating a new entitlement
program and expanding an existing one will hasten
the arrival of inevitable financial collapse.14 The
deficit-reducing provisions of PPACA are either
unrealistic or unsustainable. 

It Delays Progress to Repair Existing Unsustain-
able Entitlement Programs. Claims that the new
health care law will reduce the deficit are irrespon-
sible and delay meaningful action. To truly reduce

10. See Brian Blase and Paul Winfree, “Obamacare and Health Subsidies: Expanding Perverse Incentives for Employers and 
Employees,” Heritage Foundation WebMemo No. 3112, January 20, 2011, at http://www.heritage.org/Research/Reports/2011/
01/Obamacare-and-Health-Subsidies-Expanding-Perverse-Incentives-for-Employers-and-Employees. 

11. Douglas Holtz-Eakin and Cameron Smith, “Labor Markets and Health Care Reform: New Results,” American Action 
Forum, May 2010, at http://americanactionforum.org/files/LaborMktsHCRAAF5-27-10.pdf (January 13, 2011).

12. Brian Riedl, “CLASS Is the Next Huge Taxpayer Bailout,” Heritage Foundation Commentary, July 26, 2010, at 
http://www.heritage.org/Research/Commentary/2010/07/CLASS-is-the-Next-Huge-Taxpayer-Bailout (January 13, 2011).

13. The Heritage Foundation, “Federal Budget Deficits Will Reach Levels Never Seen Before in the U.S.,” 2010 Budget Chart 

Book, at http://www.heritage.org/budgetchartbook/federal-budget-deficits.

14. PPACA adds a total of 16 million Americans to Medicaid by 2019. See Elmendorf, letter to Pelosi, March 20, 2010. 
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deficit spending, Medicare, Medicaid, and Social
Security must be reformed. The sooner a solution is
adopted, the better: current beneficiaries would
experience greater stability and future beneficiaries
would have more time to adjust to change. 

PPACA made significant cuts to Medicare, but
these can either increase the program’s solvency or
pay for new spending—not both. Moreover, the
new law increased Medicare payroll taxes and
extended them to apply to investment income, but
it will use the additional revenue to pay for non-
Medicare spending. This sets a dangerous precedent
that could further increase the insolvency of the
program. The provisions create the illusion of Medi-
care reform, but the changes are the wrong ones and
will only give lawmakers another excuse to further
avoid addressing the long-term health of entitle-
ment programs.

It Promises Future Increases in Taxes and Penal-
ties. As mentioned earlier, PPACA creates enormous
incentives for certain employers to drop their
employer-sponsored coverage. The employer pen-
alty included in the law ($2,000 per employee) is
low enough to allow employers to drop coverage,
pay the penalty, and come out ahead. John C. Good-
man, President of the National Center for Policy
Analysis, writes, “As more employers dump their
employees onto the exchange and as the cost to tax-
payers rises, the potential pressure to increase the
fine will become inexorable.”15 Larger penalties
would harm businesses’ ability to create jobs, raise
wages, or keep their current workers. 

It Puts Future Generations on the Hook. Once
Americans rely on the new subsidies in order to
afford coverage, Congress will have a hard time
walking back the generous program. To pay for it,
Congress can either raise taxes or add to the deficit.
Of course, deficit spending is not free; it merely

delays paying for programs, requiring tomorrow’s
taxpayers—currently unable to vote—to pay for
current citizens’ benefits.16 

A New Direction. If Congress is serious about
reducing the deficit and controlling spending, law-
makers should set aside easily manipulated rules
like PAYGO and require scoring that reveals the true
long-term impact of legislation. This would make it
more difficult for legislation like PPACA, which
increases the size of government and creates unsus-
tainable new spending, to become law. To reduce
the deficit, PPACA must be repealed.

Budget process reform should enforce policy
changes that reduce the size of the federal govern-
ment, reduce out-of-control federal spending, and
prohibit any tax increase on the American peo-
ple.17 Congress should prominently disclose long-
term entitlement program obligations in the budget
resolution to provide a more accurate picture of the
federal government’s commitments. Scoring of pol-
icy changes should also look at long-term effects on
the government’s total unfunded obligations to give
lawmakers a more accurate understanding of the
true cost of any piece of legislation. In so doing, the
reality of PPACA’s 10-year scoring would have been
revealed. 

Congress should also establish mechanisms to
equitably assess and enforce changes in spending
and revenues. CBO’s current spending baseline
assumes that laws that authorize spending will con-
tinue despite scheduled expiration dates. However,
CBO assumes that laws relating to taxes will expire
as scheduled. A new enforcement strategy must
consider both spending and revenue on the same
baseline in order to be effective. 

Finally, mandatory spending on entitlements
should be put on a long-term budget. Entitlement
spending is currently on autopilot, allowing open-

15. John C. Goodman, “The $6-an-Hour Minimum Wage,” John Goodman’s Health Policy Blog, October 18, 2010, at 
http://healthblog.ncpa.org/the-6-an-hour-min-wage/?utm_source=newsletter&utm_medium=email&utm_campaign=HA#more-13959 
(January 13, 2011).  

16. See James C. Capretta, “Obamacare: Impact on Future Generations,” Heritage Foundation WebMemo No. 2921, June 1, 
2010, at http://www.heritage.org/Research/Reports/2010/06/ObamaCare-Impact-on-Future-Generations.

17. See Alison Acosta Fraser, “Any Stimulus Legislation Must Include Budget Reforms to Address Long-Term Challenges,” 
Heritage Foundation WebMemo No. 2199, January 9, 2009, at http://www.heritage.org/Research/Reports/2009/01/Any-
Stimulus-Legislation-Must-Include-Budget-Reforms-to-Address-Long-Term-Challenges.
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ended growth. Left unchecked, entitlement spend-
ing will eventually crowd-out other priorities.
Instead, these programs should be put on a limited
budget, and Congress should regularly examine
their spending and take steps to keep the programs
within their limits. Automatic adjustments or trig-
gers should be put in place to reduce spending if
Congress fails to act. This will force lawmakers to
put these programs on stable financial footing.
Medicare should be transformed to a limited,
defined-contribution system that allows seniors to
seek better value by purchasing a health care plan

that suits their needs in the private market.18 Med-
icaid reform should limit taxpayer funding but give
states greater flexibility to administer their respec-
tive programs while also creating the opportunity
for beneficiaries to receive better quality coverage in
the private market.

—James C. Capretta is a Visiting Fellow at The
Heritage Foundation and Fellow at the Ethics and Pub-
lic Policy Center. Kathryn Nix is a Research Assistant
in the Center for Health Policy Studies at The Heritage
Foundation.

18. See Robert Moffit and James C. Capretta, “Medicare Reform: A New Vision for a Better Program,” Heritage Foundation 
Backgrounder No. 2500, December 13, 2010, at http://www.heritage.org/Research/Reports/2010/12/How-to-Fix-Medicare-A-
New-Vision-for-a-Better-Program. 
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Obamacare and the Employer Mandate: 
Cutting Jobs and Wages

Brian Blase

One of the central goals of the Patient Protection
and Affordable Care Act (PPACA)1 was to increase
the number of individuals with health insurance
coverage. To encourage employers to offer coverage,
the new law creates a tax penalty on firms with
more than 50 workers that fail to provide “ade-
quate” coverage for their employees. The result is
government intrusion into voluntary arrangements
made between employer and employee. 

The cost of the tax penalty will ultimately be
borne by workers (lower wages and fewer jobs),
shareholders (lower profits), and consumers
(higher prices).2

Summary. Section 1513 of PPACA amends the
Internal Revenue Code of 1986 by adding “Section
4980H. Shared Responsibility for Employers
Regarding Health Coverage.” This section imposes
tax penalties on certain firms that fail to offer ade-
quate health care coverage to their employees.
Beginning in 2014, all companies with 50 or more
full-time employees (or their equivalent)3 that do
not offer “qualified” health insurance or pay at least
60 percent of premiums to their workers will face
financial penalties if at least one employee receives
subsidized coverage in an exchange. The annual tax
penalty will be equal to $2,000 for every full-
time employee (or their equivalent) beyond the first
30 workers. 

A business that offers health insurance to its
employees can also face tax penalties. Companies
that offer insurance may have employees who qual-
ify for a tax credit in the health insurance

exchanges. Employees can qualify for a credit if
their personal contribution to their premium is
deemed “unaffordable.”4 If one of a company’s
workers enrolls in a plan through an exchange and
qualifies for a subsidy, the company will face a pen-
alty. The penalty will be the lesser of $3,000 per
employee receiving a subsidy or $2,000 for each of
their total full-time employees, again exempting the
first 30 employees. 

The government will enforce the employer man-
date by requiring businesses to submit additional
information to the Internal Revenue Service. When
a business files its tax return each year, it will be
required to include the names of each full-time
employee and pertinent information about the
health insurance plans offered. 

Impact. The employer mandate will change the
nature of the employer–employee relationship, as
employers will want detailed household informa-
tion, such as family size and income for each family
member, from each of their employees. The eco-
nomic effects of the employer mandate will likely be
lower profits for many businesses, lower wages for
millions of workers, increased unemployment, and
higher prices for many goods and services.
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Lower Profits and Lower Wages. According to
economic theory, workers earn compensation equal
to the added value they bring their employers.
Employers compensate workers in two primary
ways: wages and benefits. If employers are required
to increase the amount of compensation that work-
ers receive in the form of health insurance benefits,
then wages will necessarily fall. Productivity gains,
not acts of Congress, are required to increase
worker compensation over time.1234

The Congressional Budget Office (CBO) esti-
mates that the employer mandate will cost busi-
nesses $52 billion in tax penalties from 2014 to
2019.5 In addition to the tax penalties faced by
businesses that offer “inadequate” coverage to their
employees, businesses that conform to the mandate
will face compliance costs. Therefore, many busi-
nesses will have less profit with which to compen-
sate their employees and shareholders, resulting in
lower wages for employees and diminished portfo-
lios for shareholders. 

Increased Unemployment. These increased costs
that PPACA places on businesses will in turn reduce
business growth and hiring. The CBO predicts that
PPACA will reduce the amount of labor being used

in the economy by approximately one-half of 1 per-
cent.6 This equates to about 700,000 additional
Americans being unemployed.7

Many individuals earning close to the minimum
wage will not be worth hiring if the employer is
required to offer them health insurance coverage.
Research by Katherine Baicker and Helen Levy finds
that a third of uninsured workers earn within $3 of
the minimum wage and therefore have a higher risk
of losing their jobs because of an employer man-
date. Furthermore, these workers are dispropor-
tionately likely to be high school dropouts,
minority, or female.8

Higher Prices for Goods and Services. The
employer mandate and the corresponding tax pen-
alty for noncompliance raise the costs of doing busi-
ness. Economic theory shows that who actually
pays the tax is determined by the market forces of
supply and demand, not by where Congress
“places” the tax. Therefore, a significant part of the
cost increase will be passed on to businesses’ cus-
tomers in the form of higher prices. 

Invasion of Worker Privacy. The mandate’s pen-
alty provisions mean that one employer can be fined

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. A full-time employee is defined as an employee who is employed on average for at least 30 hours of service per week. 
According to the language in H.R. 4872 (the reconciliation bill), “in addition to the number of full-time employees for any 
month otherwise determined, include for such month a number of full-time employees determined by dividing the 
aggregate number of hours of service of employees who are not full-time employees for the month by 120.” 

4. “Unaffordable” coverage is defined as coverage amounting to less than 60 percent of the costs of benefits or the employee’s 
share of the premium exceeding 9.5 percent of his or her income. 

5. Douglas W. Elmendorf, Director, Congressional Budget Office, letter to Nancy Pelosi, Speaker, U.S. House of Representa-
tives, March 20, 2010, p. 22, at http://www.cbo.gov/ftpdocs/113xx/doc11379/AmendReconProp.pdf (January 11, 2011).

6. Congressional Budget Office Director’s Blog, “Economic Effects of the March Health Legislation,” at http://cboblog.cbo.gov/
?p=1478 (January 11, 2011).

7. There are about 140 million individuals employed in the civilian labor force. A half-percent loss of 140 million jobs is 
equal to 700,000 jobs. Bureau of Labor Statistics, “Table A-1: Employment Status of the Civilian Population by Sex and 
Age,” at http://www.bls.gov/news.release/empsit.t01.htm (January 11, 2011).

8. Katherine Baicker and Helen Levy, “Employer Health Insurance Mandates and the Risk of Unemployment,” National Bureau 
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if a worker qualifies for a subsidy on the newly cre-
ated health insurance exchanges due to changes in
personal circumstances of a sensitive nature, such as
a divorce or a spouse’s lost coverage. For example, if
company A lays off the spouse of an employee of
company B, company B might be subject to a
$3,000 penalty if the employee’s household income
drops to the point where the family’s contribution to
health insurance is “unaffordable.” The company
will therefore have an incentive to request informa-
tion regarding all sources of household income, as
that information will be pertinent to the decision to
offer health insurance. The result will be a loss of
worker privacy. 

A New Direction. Under the new health care
law, the government will now dictate more of the
terms of a worker’s compensation package. Many
workers, shareholders, and consumers will be hurt
by this provision. Furthermore, it should be up to
the worker and his or her employer—not the gov-
ernment—to determine the size and structure of the
worker’s compensation package. 

Instead of penalizing employers, Congress
should give them more options, including allowing
them to offer a defined contribution option to their
employees. Today, employer-based coverage is an
all-or-nothing proposition: Either an employer
offers health insurance package or it offers nothing. 

Under a defined contribution model, employ-
ers would be able to provide a direct financial
contribution to their employees for the purchase
of health insurance. This option would promote
personal ownership and portability for workers,
as their insurance plans would not be directly tied
to their place of employment, so they could keep
their plans as they transition to other jobs. Fur-
thermore, a defined contribution model would
allow employers to budget and plan with greater
certainty. 

—Brian Blase is a Policy Analyst in the Center for
Health Policy Studies at The Heritage Foundation and a
Doctoral Candidate in Economics at George Mason
University.
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Obamacare and Health Subsidies: Expanding 
Perverse Incentives for Employers and Employees

Brian Blase and Paul L. Winfree

The Patient Protection and Affordable Care Act
(PPACA)1 offers subsidies for most individuals who
purchase insurance in the newly created health
insurance exchanges—a premium assistance sub-
sidy and a cost-sharing subsidy. These subsidies are
the most expensive component of the overhaul,
costing over $460 billion by 2019. Perhaps even
more problematic, they will cause significant and
harmful disruptions far outside the health care sys-
tem by discouraging work and further complicat-
ing the tax treatment of health insurance. The
subsidies reinforce current tax code inequities and
create new ones. 

Summary. Section 1401 of PPACA2 amended
the Internal Revenue Code of 1986 by inserting Sec-
tion 36B, “Refundable Credit for Coverage Under a
Qualified Health Plan.” This section establishes a
tax credit for qualified households below 400 per-
cent of the federal poverty level (FPL)—nearly
$95,000 for a family of four in 2014—who pur-
chase coverage in an exchange.3 

Section 1001 of the reconciliation component
(H.R. 4872) of the final health care legislation sets
the premium credit at an amount that limits the per-
centage of income that qualified households pay for
health insurance with an actuarial value of 70 per-
cent, equivalently a “silver” plan in the exchanges.4

According to Section 1412 of PPACA, the credit will
be paid directly to the insurer. 

The tax credits for premium assistance are based
on a sliding scale in which the credit declines as
household income rises. Households at 133 percent

of the FPL cannot spend more than 3 percent of
their income on out-of-pocket premium contribu-
tions toward a silver plan, and households between
300 percent and 400 percent of the FPL cannot
spend more than 9.5 percent.5 The credit is also
linked to age.6

For example, a family of four at 200 percent of
the FPL (about $50,000 in 2016) cannot pay more
than 6.3 percent of its income for silver plan cover-
age. The Congressional Budget Office (CBO) esti-
mates that the average price in 2016 of the second-
lowest-cost silver plan for a family policy will be
$14,100. Therefore, the family at 200 percent FPL
would receive a refundable tax credit of nearly
$11,000 to purchase insurance in 2016, leaving
approximately $3,100 (or 6.3 percent of its income)
to be paid out of pocket. If the family buys a more
expensive plan, it would be responsible for the
additional premium. If the family buys a cheaper
plan, it would keep the difference by paying less for
the policy. 

If premiums grow faster than income or if the tax
credits exceed a specified amount, the out-of-
pocket contribution toward the premium will
increase, according to the reconciliation bill. Specif-
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ically, the dollar amount that an individual must pay
toward the premium (calculated as a percentage of
income) will increase at a rate of premium growth
over income growth. Moreover, if the total amount
of the tax credits exceeds 0.504 percent of gross
domestic product, households’ responsibility for
their premiums will increase further by the rate of
premium growth over inflation as measured by the
Consumer Price Index.123456

Section 1402 of PPACA creates another subsidy,
which reduces the amount that qualified individu-
als pay for out-of-pocket health care services.7 This
is achieved in two ways. First, the maximum
amount people pay out of pocket is capped for
households with incomes below 400 percent of the

FPL.8 Second, households below 250 percent of the
FPL will receive subsidies to purchase plans with
fewer cost-sharing requirements. The insurer is paid
directly to reduce co-payments and deductibles,9

which will effectively raise the plan’s actuarial
value.10 

Impact. The cost of the subsidies harms the
nation’s long-term fiscal health. Furthermore, the
subsidies will encourage employers to drop cover-
age, perpetuate an already inequitable tax code, and
discourage work and upward mobility.

Encourages Employers to Drop Coverage.
Former CBO Director Douglas Holtz-Eakin has
warned that more people will likely drop employer-
sponsored insurance (ESI) than the CBO expects.11

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. A household qualifies for subsidies unless it is eligible for Medicare or Medicaid or is offered “affordable” coverage by an 
employer. “Unaffordable” coverage covers less than 60 percent of the cost of benefits or has a premium that exceeds 9.5 
percent of income.

4. A plan with an actuarial value of 70 percent means that for all enrollees in a typical population, the plan will pay for 70 
percent of expenses in total for covered benefits, with enrollees responsible for the rest.

5. Individuals in household below 133 percent of the FPL cannot pay more than 2 percent of their income in personal 
premium contributions. The applicable percentage for individuals in households between 300 percent and 400 percent of 
the FPL is 9.5 percent. Those percentages for individuals between 133 percent and 300 percent of the FPL are based on a 
sliding scale with a linear interpolation for individuals in the middle of five FPL levels. The applicable percentages are 3 
percent for individuals at 133 percent of the FPL, 4 percent for individuals at 150 percent of the FPL, 6.3 percent for 
individuals at 200 percent of the FPL, 8.05 percent for individuals at 250 percent of the FPL, and 9.5 percent for 
individuals at 300 percent of FPL. 

6. The law also puts in place age rating bands. This interaction with the subsidy scheme will result in older individuals 
qualifying for larger credits.

7. This provision was modified by the reconciliation bill (H.R. 4872).

8. The standard out-of-pocket maximum limits ($5,950 for individuals and $11,900 for families) would be reduced by one-
third for those at 100–200 percent of the FPL, one-half for those at 200–300 percent of the FPL, and two-thirds for those 
at 300–400 percent of the FPL.

9. Under PPACA, every insurer will have to offer the same basic package of benefits, although they may differ in how those 
benefits are obtained and the degrees of cost-sharing.

10. For individuals in households with incomes between 133 and 150 percent of the FPL, the actuarial value of coverage is 
raised to 94 percent. For individuals between 150 and 200 percent of the FPL, the actuarial value is raised to 87 percent, 
and the actuarial value is raised to 73 percent for individuals between 200 and 250 percent of the FPL.  

11. Douglas Holtz-Eakin and Cameron Smith, “Labor Markets and Health Care Reform: New Results,” American Action 
Forum, May 2010, at http://americanactionforum.org/files/LaborMktsHCRAAF5-27-10.pdf (July 6, 2010).
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Many businesses and their employees—especially
lower-income employees—will find that replacing
ESI plans with subsidized coverage on the
exchanges is mutually beneficial. Employers would
no longer offer health insurance but would offer
wage increases as wages and benefits are substitutes
in an employee’s net compensation. At the same
time, these workers will still have access to coverage
through the exchanges with the subsidies or
through Medicaid. 

Massive Taxpayer Burden. The CBO estimates
that by 2018 some 19 million individuals covered
by a policy purchased through the exchanges will
receive a subsidy. The estimated total cost between
2014 (when the subsidies begin) and 2019 top
$450 billion in new government spending.12

Approximately 38 million Americans with ESI live
in households below 250 percent of the FPL.13

Most employees in households below 250 percent
of the FPL would be better off dropping ESI cover-
age, according to Holtz-Eakin’s analysis. CBO esti-
mates that fewer than 8 million individuals would
lose ESI coverage in response to the subsidized
exchanges. However, if CBO has underestimated
the number of people who will lose ESI and receive
subsidized coverage in an exchange, spending will
likely increase substantially over initial projections. 

As mentioned, PPACA provided some protection
against substantial increases in the federal cost of
the tax credits if premiums grow excessively or if the
cumulative subsidy cost exceeds a specified
amount. However, political pressure to increase the
subsidy amount if premiums greatly increase will
likely follow. If Congress acquiesces, the taxpayer
burden of the subsidy will increase further.

Increased Tax Inequity. One advantage of buying
insurance through the workplace is that employees
do not pay taxes on health insurance premiums paid
by their employers as compensation. Individuals
who do not buy insurance through work lack this
tax advantage. Instead of remedying this inequity,
PPACA creates new ones. Lower-income individuals
with ESI receive less favorable tax treatment than
wealthier individuals without ESI. For example, a
family of four with ESI headed by a 50-year-old at
150 percent of the FPL stands to benefit by about
$3,600 because of the tax exclusion. However, a
family of four at 300 percent of the FPL would
receive a tax credit worth roughly $10,200 if it did
not have access to ESI, treatment nearly three times
as generous as that received by the poorer family. 

A Disincentive to Work. The subsidies will dis-
courage work by individuals eligible for the subsidy
and for other taxpayers who will likely be forced to
pay higher taxes in order to finance the subsidies.14

There is an enormous “cliff effect” at 400 percent of
the FPL, where earning additional income results in
a total loss of the subsidy. A family of four headed by
a 60-year-old would lose more than $15,000 worth
of tax credits as household income passes 400 per-
cent of the FPL.15 The subsidy will also encourage
individuals to retire early and to change the way
they report income. This subsidy structure also
penalizes upward income mobility and marriage.16

A New Direction. The subsidies in the health
care law have a large price tag. They will disrupt
existing employer-based coverage and create new
distortions in the health insurance market. The sub-
sidies further complicate an already complex tax
code while establishing new inequities. Moreover,

12. Douglas W. Elmendorf, Director, Congressional Budget Office, letter to Nancy Pelosi, Speaker, U.S. House of 
Representatives, March 20, 2010, at http://www.cbo.gov/ftpdocs/113xx/doc11379/AmendReconProp.pdf (June 22, 2010).

13. These estimates come from the 2009 Current Population Survey.

14. The health care law largely pays for the subsidies by cutting Medicare spending. If those cuts never materialize or when 
Medicare cost growth causes spending to exceed tax revenue set aside for Medicare over time, the federal government will 
be forced to increase taxes on households to finance the subsidies.

15. Calculations obtained from the Kaiser Family Foundation’s Health Reform Subsidy Calculator, at 
http://healthreform.kff.org/SubsidyCalculator.aspx#incomeAgeTables (January 13, 2011).

16. Katherine Bradley and Robert Rector, “The New Federal Wedding Tax: How Obamacare Would Dramatically Penalize 
Marriage,” Heritage Foundation WebMemo No. 2767, January 20, 2010, at http://www.heritage.org/research/reports/2010/01/
the-new-federal-wedding-tax-how-obamacare-would-dramatically-penalize-marriage. 
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the subsidy structure creates incentives for individ-
uals to engage in unproductive activities, such as
working less and retiring early. 

Positive health policy reform should level the
playing field between those who get their coverage
at work and those who do not. In particular, a fairer
and more equitable tax structure should replace the
current tax treatment of health insurance and redi-
rect existing health care spending to help families

and individuals purchase private health insurance.
This structure would promote personal ownership,
portability of insurance, and cost transparency. 

—Brian Blase is a Policy Analyst in the Center for
Health Policy Studies and a Doctoral Candidate in Eco-
nomics at George Mason University and Paul L. Winfree
is a Senior Policy Analyst in the Center for Data Analy-
sis at The Heritage Foundation.
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Obamacare and Federal Health Exchanges: 
Undermining State Flexibility

Robert E. Moffit, Ph.D.

With enactment of the Patient Protection and
Affordable Care Act (PPACA),1 states “shall” estab-
lish a health insurance exchange in accordance with
federal rules and guidelines. If a state chooses not to
establish an exchange, the federal government will
step in and set up such an exchange for that state.2

Summary. Under Section 1311, the Secretary of
Health and Human Services (HHS) is to make grants
to state officials so that they can establish an Ameri-
can Health Benefit Exchange in each state. The Sec-
retary is authorized to determine the grant amount
and to renew it for a state that is “making progress”
in implementing the federal insurance rules and
meeting “other such benchmarks as the Secretary
may establish.” States are to establish a Small Busi-
ness Health Options Program for employees of small
businesses but may use a single exchange for both
populations. With the Secretary’s approval, states
may also establish multi-state exchanges. Under Sec-
tion 1321(c)(1), the Secretary is required to establish
and run an exchange in states that do not (or cannot)
do so by January 1, 2014.3

The exchanges are to facilitate the purchase of a
“qualified” health plan. Under Section 1311(d)(4),
the states are to set up the exchanges to meet the
minimum functions defined in law, subject to the
Secretary’s regulation. This includes: 

• Certification of health plans as “qualified plans”
to be offered in the exchange; 

• Marketing rules for health plans; 

• A requirement that a plan has a sufficient num-
ber of providers in addition to a network of

“essential community providers” to serve low-
income persons; 

• A requirement that a health plan meet federally
approved quality standards; 

• Implementation of a health plan “quality
improvement” strategy as defined by federal
officials; 

• Use of a “uniform enrollment form” for qualified
individuals and employers; 

• Use of a standard format for the presentation of
health benefit and plan options; 

• Provision of appropriate information to enrollees
or prospective enrollees in the exchange; 

• Development of a rating system for health plans
on the basis of quality and price; 

• Development of a consumer satisfaction survey
to determine the “level of patient satisfaction”
with health plans offered through the exchange; 

• Preparation of a template for Internet use for
plan comparisons and federal subsidies for cov-
erage; and 

• Provision of “open enrollment procedures” in
accordance with the Secretary’s determinations.
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State officials must establish the exchange in
their state as either a government agency or a “non-
profit” entity, and they may not allow any health
plan to compete within the exchange that is not a
“qualified” health plan as defined by federal law and
regulation. While the Secretary will define the level
of the benefits that must be included in a “qualified”
health plan, state officials may add (but not sub-
tract) health benefits. State officials are also autho-
rized to exclude a health plan if they determine that
its premiums are too high.123 

Under Section 1321, the Secretary is given broad
authority to issue rules and set standards governing
the creation and operation of the exchanges. States
creating such an exchange are to implement these
federal rules and standards and may not make rules
that conflict with those rules and standards. Under
Section 1332, states can apply to the Secretary for a
waiver to pursue insurance market innovations.

Impact. These exchanges bear little relation to
the market-based mechanisms promoted by conser-
vative analysts and state officials to facilitate a
defined contribution for health care financing, indi-
vidual purchase among a wide variety of private
health plans, and personal ownership and portabil-
ity of private health coverage.4 In sharp contrast, for

the President and Congress, an exchange is a mech-
anism to expand enrollment in public programs—
like Medicaid and the Children’s Health Insurance
Program (CHIP)—to administer the costly new tax-
payer subsidy program and to standardize and reg-
ulate consumer choice of private health insurance.5

The law has serious consequences.

It Directly Assaults the States’ Traditional
Authority to Regulate Health Insurance. The nature
and scope of these statutory provisions invite close
constitutional scrutiny precisely because they
apparently commandeer state officials as agents of
federal health policy and regulation. Under the
Constitution, as the U.S. Supreme Court has
strongly affirmed, Congress can exercise no such
authority over state officials.6 

It Imposes Unknown Insurance Costs on Con-
sumers and Administrative Costs on States. It is
impossible to forecast the premium increases that
will ensue from federal benefit-setting for the
“qualified” health plans that alone are to be permit-
ted to compete in the exchanges. It is also difficult
to determine the new administrative and transac-
tional costs imposed on state taxpayers for compli-
ance with a large number of new federal rules and
mandates. 

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. The Secretary is authorized to make a determination on or before January 1, 2013, that the state is not going to have an 
exchange in operation by January 1, 2014, or has not taken the necessary actions to comply with federal standards for the 
operation of the exchange or the required insurance market reforms. 

4. “Health insurance can best serve you and your family if it is always there, regardless of your employer or employment 
status. This can be attained by creating a health insurance ‘exchange’ for individuals and businesses to buy and sell the 
right insurance for them. This exchange would increase the odds of you getting your preferred plan and reduce 
administrative overhead that adds unnecessary cost.” Newt Gingrich, “Jindal’s Health Care Plan a National Model,” 
Ouachita Citizen, October 18, 2007, at http://www.ouachitacitizen.com/news.php?id=1415 (January 12, 2011).

5. In his original presentation, President Barack Obama described the exchange as a “watchdog” agency that would enforce 
federal insurance rules and new regulations governing the delivery of health care. Remarkably, the President on March 
30, 2010, claimedincorrectlyon ABC News that the idea of the health exchange in the legislation originated at 
The Heritage Foundation. On this controversy, see Robert E. Moffit, “This Isn’t Our Law,” The Washington Post, April 19, 
2010, p. A15. 

6. See, for example, Jay Printz v. United States, 521 U.S. 898 (1997). 
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In its initial analysis of the new law, the Congres-
sional Budget Office confirmed that PPACA’s
unfunded mandates on the states would exceed the
annual thresholds established by the Unfunded
Mandates Reform Act of 1995.7 As Urban Institute
analyst Stan Dorn remarks, “States will need to
structure an ongoing source of administrative fund-
ing that is stable and sufficient.”8 

It Imposes a “One-Size-Fits All” Approach That
Ignores State Differences. Before enactment of
PPACA, only two states had enacted health insur-
ance exchanges: Massachusetts and Utah.9 In their
design and function and how they have been imple-
mented, each is very different and serves very differ-
ent policy objectives. They are also different from
the exchanges required under PPACA. The federal
law imposes a national uniformity on very different
state health insurance markets. As health policy
specialists Frank Micciche and Cindy Gillespie
observe, “There is no existing model in the United
States for a full scale PPACA exchange.”10 

Furthermore, leaving aside the federal require-
ment, insurance market reform should not be con-
fined simply to creating a statewide health
insurance exchange. States have very different
demographic, regulatory, and budgetary challenges,
and each state should be able to develop solutions
that meet its specific needs. 

It Undermines Choice and Competition and
Guarantees Further Consolidation of the Health
Insurance Markets. In a real health insurance mar-
ket, there would be a wide variety of different plans,
combinations, new products, and delivery pro-
grams where insurers and providers, directly

accountable to consumers, respond rapidly within
the context of a free market. PPACA creates a very
different environment: “choice without complexity.”

The exchange standardizes plans and benefits
and will serve as a convenient platform for Office of
Personnel Management–sponsored national health
plans as well as new congressionally authorized
(but nonprofit) “co-op” health plans to compete
directly against private health plans. The law
restricts personal “choice” and channels consumer
demand to a limited set of strictly standardized and
federally approved health insurance options. States
can limit but not expand consumer options. 

A New Direction. The top-down federal
approach to health care reform assaults the tradi-
tional state role in insurance regulation, squashes
innovation, and undermines real choice and com-
petition. PPACA is thus a bad deal for states, reduc-
ing them to mere agents of federal health and
insurance policy. They could not make full use of
their comparative advantages in coping with very
different insurance markets, mending the safety net
care for the poorest and most vulnerable of their cit-
izens with new policies, or undertaking imaginative
reforms without getting a permission slip from
Washington. 

In continuing the national health care debate,
Congress should rediscover the value of federal-
ism.11 Congress should enact an alternative that
would provide states with new flexibility and
authority to establish state-based health insurance
market reforms designed by state officials that
would reduce the number of the uninsured,
improve the accessibility and affordability of health

7. Douglas W. Elmendorf, Director, Congressional Budget Office, letter to Nancy Pelosi, Speaker, U.S. House of 
Representatives, March 20, 2010, p. 15. 

8. Stan Dorn, “State Implementation of National Health Reform: Harnessing Federal Resources to Meet State Policy Goals,” 
Academy Health, August 5, 2010, p. 23.

9. On the Massachusetts “connector,” see Joshua Archambault, “Massachusetts Health Care Reform Has Left Small 
Business Behind: A Warning to the States,” Heritage Foundation Backgrounder No. 2462, September 16, 2010, at 
http://www.heritage.org/research/reports/2010/09/massachusetts-health-care-reform-has-left-small-business-behind-a-warning-
to-the-states; on the Utah exchange, see Gregg Girvan, “Utah’s Defined-Contribution Option: Patient-Centered Health 
Care,” Heritage Foundation Backgrounder No. 2445, July 30, 2010, at http://www.heritage.org/research/reports/2010/07/
utahs-defined-contribution-option-patient-centered-health-care.  

10. Frank Micciche and Cindy Gillespie, “Health Insurance Exchange Functions Under PPACA,” Bureau of National Affairs, 
July 14, 2010, at http://www.mckennalong.com/media/site_files/1288_Health%20Insurance%20Exchanges%20Functions%20
Under%20PPACA_BNA.pdf (January 12, 2011). Emphasis added.
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insurance, and establish portability in coverage. The
federal government could provide access to funding
grants and technical assistance to help states meet
measurable goals in reducing uninsured and non-
emergency visits to hospital emergency depart-
ments while increasing transparency in the cost and 

quality of care delivery.12 And states, instead of
being passive recipients of Washington’s regulatory
edicts, could become genuine laboratories for inno-
vative health insurance market reforms. 

—Robert E. Moffit, Ph.D., is Senior Fellow in the
Center for Policy Innovation at The Heritage Foundation.

11. On the urgency of this approach, see Robert E. Moffit, “Revitalizing Federalism: The High Road Back to Health Care 
Independence,” Heritage Foundation Backgrounder No. 2432, June 30, 2010, at http://www.heritage.org/Research/Reports/
2010/06/Revitalizing-Federalism-The-High-Road-Back-to-Health-Care-Independence; see also Thomas C. Feeney, “Preserving 
Freedom and Federalism: What’s at Stake for Americans in the Health Care Debate,” Heritage Foundation Backgrounder 
No. 2327, October 13, 2009, at http://www.heritage.org/Research/Reports/2009/10/Preserving-Freedom-and-Federalism-Whats-
at-Stake-for-Americans-in-the-Health-Care-Debate.

12. For a discussion of this approach, see Stuart M. Butler and Nina Owcharenko, “The Baldwin–Price Health Bill: Bipartisan 
Encouragement for State Action on the Uninsured,” Heritage Foundation WebMemo No. 1190, August 7, 2006, at 
http://www.heritage.org/Research/Reports/2006/08/The-Baldwin-Price-Health-Bill-Bipartisan-Encouragement-for-State-Action-on-
the-Uninsured.
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Obamacare and Insurance Benefit Mandates: 
Raising Premiums and Reducing Patient Choice

Edmund F. Haislmaier

A set of provisions included in the Patient Protec-
tion and Affordable Care Act (PPACA)1 gives the
U.S. Department of Health and Human Services
(HHS) sweeping new powers to impose a wide
range of detailed benefit requirements on employer-
sponsored health plans and major medical policies
sold by health insurers. This will effectively make all
health insurance benefits uniform—depriving
patients of choices—increase the cost of coverage
for tens of millions of Americans, and stifle insur-
ance innovation. 

Summary. The new law2 adds a number of
health care services that insurers must cover and in
some cases restricts the ability of insurers and
employer self-insured health plans to impose limits
on the amount of services patients can consume.
This combination will drive up health plan costs
and premiums for both individual insurance and
employer-group coverage. Specifically, the law:

Section 1001(5) of PPACA requires that, effective
for plan years starting in the fall of 2010, health
insurers and employer plans must cover numerous
preventive services with no enrollee cost-sharing.3

The required preventive services include (1) items
or services with “a rating of ‘A’ or ‘B’ in the current
recommendations of the United States Preventive
Services Task Force,” (2) immunizations recom-
mended by “the Advisory Committee on Immuniza-
tion Practices of the Centers for Disease Control and
Prevention with respect to the individual involved,”
and (3) for women, infants, children, and adoles-
cents, additional “preventive care and screenings

provided for in the comprehensive guidelines sup-
ported by the Health Resources and Services
Administration.”

Section 1001(5) prohibits health insurers and
employer plans from setting lifetime coverage limits
“on the dollar value of benefits” effective for plan years
starting in the fall of 2010 and prohibits plans from
setting annual coverage limits starting in 2014.4

Section 1302(c) limits deductibles for employer
plans in the small-group market to $2,000 for self-
only coverage and $4,000 for family coverage,
indexed after 2014 to the growth in average per cap-
ita premiums. It limits total cost-sharing for any
health plan to the levels specified for High Deduct-
ible Health Savings Account plans (HD/HSA plans),
which in 2010 was $5,950 for self-only coverage
and $11,900 for family coverage.

Section 1302 grants HHS authority to set and
periodically revise an “essential health benefits
package” of minimum health insurance coverage
requirements. Section 1302(b)(1) instructs the Sec-
retary of HHS to define the essential health benefits,
which “shall include at least the following general
categories and the items and services covered within
the categories: ambulatory patient services; emer-
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gency services; hospitalization; maternity and new-
born care; mental health and substance use disorder
services, including behavioral health treatment;
prescription drugs; rehabilitative and habilitative
services and devices; laboratory services; preventive
and wellness services and chronic disease manage-
ment, and; pediatric services, including oral and
vision care.” Starting in 2014, Section 1201(4) of
PPACA requires all commercial health insurance
plans to provide coverage for the essential health
benefits package, and Section 1513 imposes fines
on firms with 50 or more workers that fail to offer
their employees an employer-sponsored plan with
at least the essential benefits package.512345 

Impact. The new federal benefit requirements
represent a blatant assertion that Congress and fed-
eral bureaucrats know best how to design health
insurance policies. The effects will be one-size-fits-
all coverage—so that patients are not “confused” by
having choices—and elimination of employers’
freedom to design their own self-insured plans. It
also extends an open invitation to medical providers
to lobby Congress and HHS to incessantly expand
the “essential benefits.” The more benefits providers
are able to have deemed “essential,” the more insur-
ers, employers, and patients will have to pay for
these services. The result will be higher premiums
for tens of millions of Americans. 

An Ever-Expanding Federal Minimum Benefits
Package. PPACA’s benefit-setting provisions will
result in a uniform federal minimum health insur-
ance benefit package dictated by HHS from 2014
onward. Because PPACA also instructs HHS to
“periodically update” this minimum benefit pack-
age, insurers and employers will likely need to alter
their plans each year so as to remain compliant with
a constantly evolving set of coverage mandates
imposed by HHS.6 

Broad Discretionary Authority for HHS. PPACA
grants more discretionary authority to unelected fed-
eral officials to micromanage health insurance cover-
age than state legislatures have ever granted to state
insurance regulators.7 How HHS chooses to exercise
that new authority will determine how intrusive and
costly the new benefit mandates become.

While HHS could, in theory, take a restrained
approach to setting minimum benefit standards, it
is more likely that it will sooner or later impose
increasingly detailed standards that result in higher
plan costs. Greater regulation is the more likely out-
come for two main reasons: (1) The Obama appoin-
tees at HHS are philosophically predisposed to favor
such an approach, and (2) special-interest provider
and patient groups have a natural incentive to lobby
for more coverage requirements.

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. New Section 2713 of the Public Health Service Act (42 U.S. Code § 300gg-13) as added by PL 111–148 § 1001(5). 
Effective date is in Section 1004.

4. New Section 2711 of the Public Health Service Act (42 U.S. Code § 300gg-11) as added by PL 111–148 § 1001(5) and 
further amended by §10101(d). Effective date is in Section 1004.

5. Efective date is in Section 1253, which was redesignated as Section 1255 by Section 10103(f)(1) and Section 1513, which 
adds a new Section 4980H to the Internal Revenue Code.

6. PL 111–148 § 1302(b)(4)(H).

7. The closest parallel is arguably the Maryland Health Care Commission, which, among other duties, was tasked by the 
state’s Health Insurance Reform Act of 1993 with designing and annually updating a minimum standard health benefit 
package for that state’s small-group market. However, even in that case, Maryland law sets some limits on benefit-setting 
by the commission, while PPACA imposes no equivalent limits on HHS. More information can be found at the 
commission’s Web site at http://mhcc.maryland.gov. 
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Costly Mental Health Coverage Requirements.
The existing mental health parity statute does not
require health plans to offer mental health and sub-
stance use disorder benefits; it only requires parity
with other benefits if mental health benefits are
offered.8 However, Section 1302 of PPACA will
require all plans to provide such benefits starting in
2014. Thus, the combined effect is that PPACA will
require coverage of mental health benefits, while the
existing mental health parity law significantly
restricts the ability of plans to use financial incen-
tives or treatment limitations (such as annual limits
on the number of covered visits) to control the vol-
ume of those services. 

That is likely to prove very expensive, since ser-
vices that aim to modify patient behavior—such as
dietary habits, addictions, or manifestations of cer-
tain mental illnesses—involve repeated treatments
where effectiveness is difficult to evaluate. Without
limits on the number of visits, patients are encour-
aged to consume more services, and practitioners
are induced to provide more, regardless of the incre-
mental value of the extra services.

New Uncertainty and Legal Jeopardy for
Employers and Insurers. In drafting the provisions
requiring coverage of preventive services, Congress
managed to achieve the paradoxical feat of being
simultaneously overly prescriptive and unsettlingly
vague. Subsequent regulations issued by HHS have
not clarified the situation. 

For example, one of the new preventive care
requirements is that plans pay for “intensive behav-
ioral dietary counseling for adult patients with
hyperlipidemia and other known risk factors for
cardiovascular and diet-related chronic disease.”
The regulations provide no further clarification,
stating only, “Nothing prevents a plan or issuer from
using reasonable medical management techniques
to determine the frequency, method, treatment, or
setting for an item or service described in paragraph
(a)(1) of this section to the extent not specified in

the recommendation or guideline.”9 Thus, employ-
ers and insurers are left to determine how much of
those services, and which patients, the law requires
them to pay for, with the potential for costly litiga-
tion if a beneficiary disputes their interpretation.
This example is just one of more than half a dozen
instances of such ambiguity in the new preventive
care requirements.

What is clear, however, is that significant penal-
ties could be imposed on insurers and employer
health plans if they fail to comply with HHS benefit
dictates. The existing federal health insurance stat-
ute—now amended by PPACA to include the new
benefit mandates—contains an enforcement section
that provides for fines of up to “$100 for each day
for each individual with respect to which such a fail-
ure occurs.”10 Thus, for a plan with just 100 enroll-
ees, the potential fines could be as much as $10,000
per day. 

An Invitation to Special-Interest Lobbying. As
experience with insurance benefit mandates at the
state level shows, providers and patient groups can
be expected to exert pressure on HHS and Congress
to expand the scope of the federal minimum cover-
age requirements. To the extent that HHS or Congress
bows to that political pressure, health insurance
premiums will escalate still further after 2014. 

Shifting that dynamic from state governments to
the federal government means that the cost of cov-
erage will increase significantly in those states that
have so far successfully resisted provider lobbying
for benefit mandates. In addition, self-insured
employer plans will no longer be exempt from ben-
efit mandates. Unlike state laws, the new federal
benefit mandates will apply to both commercial
insurers and self-insured employer plans.

Major Premium Increases. In general, the pre-
mium increases resulting from the new federal ben-
efit-setting will be the product of three factors:

1. Mandated reductions in enrollee cost-sharing
will mean that insurers must pay more of the cost

8. 42 U.S. Code § 300gg-5 (§2705 of the Public Health Service Act, which was redesignated as §2726, to become 42 U.S. 
Code § 300gg-26, by PL 111–148 § 1001(2) (PPACA)).

9. 45 Code of Federal Regulations § 147.130(a)(4).

10. 42 U.S. Code § 300gg-22(b)(2)(C).
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for services they already cover, thus shifting
those costs from patients to plan premiums. 

2. Prohibiting enrollee cost-sharing for specific ser-
vices will stimulate greater use of those services,
further increasing premiums. 

3. Premiums will also increase to the extent that
new federal regulations require plans to cover
benefits or services that were previously
excluded or subject to plan limitations.

A New Direction. Like many other provisions in
the new health care law, the federal benefit mandate
provisions are unprecedented, unwarranted, and
undesirable. When fully implemented, they will
likely exceed in scope and detail the mandated

health insurance benefit requirements of even the
most regulatory-oriented state governments. 

Instead of the federal government regulating
health insurance benefits, state governments should
make their insurance markets more responsive to
patients’ needs and preferences by enacting their
own health insurance reforms. A particularly good
move would be to create new incentives for insur-
ers, doctors, and hospitals to provide value and for
consumers to seek better value in health insurance
and medical care.11

—Edmund F. Haislmaier is Senior Research Fellow
in the Center for Health Policy Studies at The Heritage
Foundation.

11. See Edmund F. Haislmaier, “Health Care Reform: Design Principles for a Patient-Centered, Consumer-Based Market,” 
Heritage Foundation Backgrounder No. 2128, April 23, 2008, at http://www.heritage.org/research/reports/2008/04/
health-care-reform-design-principles-for-a-patient-centered-consumer-based-market; Robert E. Moffit, “State Health Reform: Six 
Key Tests,” Heritage Foundation WebMemo No. 1900, April 23, 2008, at http://www.heritage.org/Research/Reports/2008/04/
State-Health-Reform-Six-Key-Tests; Gregg Girvan, “Utah’s Defined-Contribution Option: Patient-Centered Health Care,” 
Heritage Foundation Backgrounder No. 2445, July 30, 2010, at http://www.heritage.org/Research/Reports/2010/07/
Utahs-Defined-Contribution-Option-Patient-Centered-Health-Care. 
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Obamacare and Insurance Rating Rules: 
Increasing Costs and Destabilizing Markets

Edmund F. Haislmaier

The Patient Protection and Affordable Care Act
(PPACA)1 sets new federal insurance rating rules
that bar insurers and employer-sponsored health
plans from imposing preexisting-condition exclu-
sions under any circumstances, require insurers to
provide individual insurance coverage on a guaran-
teed-issue basis, and limit the extent to which insur-
ers can vary premiums based on an enrollee’s age.

The new limitations on age rating and the blan-
ket prohibition on the application of preexisting-
condition exclusions are particularly counterpro-
ductive and will have a destabilizing effect on health
insurance markets. As such, they are prime exam-
ples of PPACA’s fundamental design flaws.2

Summary. Effective in 2014, Section 1201(4) of
PPACA imposes new federal rules on how health
insurers may “rate,” or price, their products. Under
the new rules, insurers will be allowed to vary pre-
miums for coverage in the individual and small-
group markets using only four factors: (1) by self-
only versus family coverage, (2) by geographic “rat-
ing area,” (3) by age, and (4) by tobacco use. 

In the cases of age and tobacco use, the new rules
also limit the extent of the permitted premium vari-
ations. For tobacco use, the maximum allowed vari-
ation will be 1.5 to 1, meaning that a plan will not
be allowed to charge a tobacco user more than one-
and-a-half times (or 50 percent above) the rate
charged to a non-tobacco user. With respect to age
rating, the maximum allowed variation for adults
will be 3 to 1, meaning that a plan will not be
allowed to charge a 64-year-old more than three

times the premium charged a 21-year-old for the
same coverage. 

In addition, Section 1201(2)(A) prohibits
employer-sponsored health plans and commercial
health insurers from imposing a preexisting-condi-
tion exclusion on the coverage of any enrollee or
applicant under any circumstances.3 This blanket
prohibition took effect for children (under age 19)
on September 23, 2010, and will take effect for
adults on January 1, 2014.4

Under prior law, insurers and employer self-
insured health plans are required to provide cover-
age to enrollees in employer-sponsored plans on a
guaranteed-issue basis and are prohibited from
varying premiums based on individual health sta-
tus.5 Sections 1201(2) and (4) of PPACA extend
those requirements to the individual market as well,
effective January 1, 2014.6

Impact. The effects of PPACA’s new rating rules
will be to increase premiums (particularly for
younger adults), increase the costs of coverage sub-
sidies, and destabilize insurance markets. 

Higher Premiums for Young Adults. Younger
adults will be particularly hard-hit by PPACA’s new
restriction on age rating of premiums. The natural
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variation by age in medical costs is about 5 to 1—
meaning that the oldest group of (non-Medicare)
adults normally consumes about five times as much
medical care as the youngest group. Thus, if an
average 64-year-old consumes five times as much
medical care as an average 21-year-old, PPACA’s
stipulation that an insurer cannot charge a 64-year-
old more than three times what it charges a 21-year-
old will have the effect of artificially “compressing”
normal age-related premium variations.123456

This mandated “rate compression” forces insur-
ers to both under-price coverage for older people
and overprice coverage for younger individuals.
Actuaries estimate that the effect will be to increase
premiums for those ages 18–24 by 45 percent and
those ages 25–29 by 35 percent while decreasing
premiums for those ages 55–59 by 12 percent and
those ages 60–64 by 13 percent.7 

Forcing insurers to significantly overprice cover-
age for young adults will also result in more subsi-
dies going to healthy young people than would
otherwise be necessary if insurers had instead been
allowed to continue charging lower premiums that
more accurately reflect their lower health care costs.

More Difficulty Covering the Uninsured. While
younger adults generally tend to be in good health,
they also tend to earn less than older workers with
more experience. That combination makes young
adults more sensitive to changes in the price of
health insurance and more likely to decline cover-
age if it becomes more expensive. Indeed, young
adults are already the age cohorts that are most
likely to be uninsured. According to the latest Cen-
sus data, 31 percent of those ages 19–24 are unin-
sured and 30 percent of those ages 25–29 are
uninsured.8 Those two cohorts combined (ages 19–
29) account for 30 percent of the total U.S. unin-
sured population and 36.6 percent—over a third—
of all uninsured adults.9 Thus, imposing rating
rules that artificially increase the cost of health
insurance for uninsured young adults is contrary to
the goal of increasing health insurance coverage.

Perverse Incentives for the Healthy to Avoid Buy-
ing Coverage. The combined effect of PPACA’s new
rating rules will be to encourage individuals to wait
until they need, or expect to need, medical care
before purchasing health insurance or enrolling in
an employer-sponsored plan. PPACA creates this
perverse incentive because its new rating rules

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. New Section 2701 of the Public Health Service Act as added by the Patient Protection and Affordable Care Act of 2010, 
Public Law 111–148 § 1201(2)(a).

4. Patient Protection and Affordable Care Act of 2010, Public Law 111–148 § 1255.

5. 42 U.S. Code § 300gg, 300gg-1, and 300gg-11.

6. New Section 2701 of the Public Health Service Act as added by the Patient Protection and Affordable Care Act of 2010, 
Public Law 111–148 § 1201(2)(a), and new Section 2702 of the Public Health Service Act as added by Public Law 111–
148 § 1201(4).

7. Oliver Wyman, “Impact of Changing Age Rating Bands in ‘America’s Healthy Future Act of 2009,’” Marsh Mercer Kroll, 
September 28, 2009, at http://www.oliverwyman.com/ow/pdf_files/OW_En_HLS_PUBL_2009_AgeRatingAnalysisFinal.pdf 
(January 14, 2011).

8. Kaiser Family Foundation, “Adults’ Health Insurance Coverage by Age Group, 2008,” October 8, 2009, at 
http://facts.kff.org/chart.aspx?cb=57&sctn=160&ch=1256 (January 14, 2011).

9. Kaiser Family Foundation, “Characteristics of the Uninsured, 2008,” October 8, 2009, at http://facts.kff.org/
chart.aspx?ch=480 (January 14, 2011).
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eliminate all existing rating “penalties” on individ-
uals who do not buy coverage when they are
healthy. Indeed, this perverse incentive will be fur-
ther exacerbated by the extent to which other pro-
visions of PPACA—such as new mandated benefits
and restrictions on varying premiums by age—arti-
ficially increase health insurance premiums for
individuals.

Imposition of an Individual Mandate to Fix Prob-
lems Created by Rating Rules. Inclusion in PPACA
of an individual mandate to obtain health insurance
coverage was, in large measure, an attempt by the
legislation’s authors to counter the perverse incen-
tives created by their own badly designed changes
in insurance rating rules—particularly the prohibi-
tion on applying preexisting-condition exclusions
under any circumstances. Still, it is likely that even
with the mandate, many younger and healthier
individuals will not buy coverage, as they will face
higher premiums due to PPACA’s “rate compres-
sion” provisions and new benefit mandates, making
it cheaper for them to simply pay the fine.

A New Direction. PPACA’s new federal health
insurance rating rules are counterproductive and
destabilizing to insurance markets. The new Con-
gress should simply scrap PPACA’s restrictive pric-
ing rules and leave any regulation in this area to the
states, as has been the case until now.

With respect to preexisting-condition exclu-
sions, it is important to note that the authors of
PPACA addressed what is, in reality, a very limited
(though legitimate) problem with a solution that
will create much bigger new problems.

Over 90 percent of Americans with private
health insurance are covered by employer group
plans where existing rules governing the application
of preexisting-condition exclusions are not an issue.
Under current law, individuals with employer-

sponsored insurance cannot be denied new cover-
age, be subjected to preexisting-condition exclu-
sions, or be charged higher premiums because of
their health status when switching to different cov-
erage. Thus, in the group market, preexisting-con-
dition exclusions apply only to those without prior
coverage or those who wait until they need medical
care to enroll in their employer’s plan.

These existing rules represent a fair approach:
Individuals who do the right thing (getting and
keeping coverage) are rewarded; individuals who
do the wrong thing (waiting until they are sick to
buy coverage) are penalized.

The one legitimate problem is that those same
rules do not currently apply to the individual health
insurance market—which constitutes 9.4 percent of
the total market for private health insurance. Thus,
an individual can have purchased non-group health
insurance for many years and still be denied cover-
age or face preexisting-condition exclusions when
he or she needs or wants to pick a different plan.

The obvious, modest, and sensible reform is to
simply apply to the individual health insurance
market a set of rules similar to the ones that already
govern the employer group market. 

Thus, instead of a blanket prohibition on the use
of preexisting-condition exclusions, as done under
PPACA, the new Congress should return to the
more sensible current-law approach for employer-
sponsored coverage and then simply extend it to
individual market coverage. Such a strategy fixes
any legitimate problems without destabilizing
health insurance markets—and in the process elim-
inates the rationale for retaining PPACA’s unpopular
and unworkable individual mandate. 

—Edmund F. Haislmaier is Senior Research Fellow
in the Center for Health Policy Studies at The Heritage
Foundation.
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Obamacare and the Hidden Public Option: 
Crowding Out Private Coverage

Robert E. Moffit, Ph.D.

Under the Patient Protection and Affordable Care
Act (PPACA),1 the federal government, through the
Office of Personnel Management (OPM), is legally
required to sponsor at least two national health
insurance plans beginning in 2014.2 These OPM-
sponsored plans would automatically be eligible to
compete against private health insurance offered in
the new health insurance exchanges to be estab-
lished in every state.3 

Summary. Under Section 1334(a), the director
of OPM, the agency that runs the federal civil ser-
vice, is to contract with selected health insurers to
offer “multi-State qualified health plans through
each Exchange in each State.”4 

The OPM-sponsored plans must meet the mini-
mum benefits package, the rating and coverage
rules as specified elsewhere in Title I, and state
licensure and other state health insurance require-
ments that are “not inconsistent” with PPACA. Oth-
erwise, in contracting with these selected insurers,
the director of OPM, with a few qualifications, is to
replicate the contractual authority over the multi-
state plans that he currently exercises in administer-
ing the Federal Employees Health Benefits Program
(FEHBP) under chapter 89 of Title V of the U.S.
Code. Under Section 1334(a)(4) of the new law, it is
clear that the director “shall implement this subsec-
tion in a manner similar to the manner in which the
Director implements the contracting provisions”
with carriers in the FEHBP.5 

Under Section 1334(a)(4), OPM is required to
negotiate certain items with these selected plans:
specifically, their medical loss ratio,6 their profit

margins, and the premiums they will offer in the
health insurance exchanges in the states. In the con-
duct of these negotiations, the director of OPM is
also authorized to consider “such other terms and
conditions of coverage as are in the interests of the
enrollees in such plans.”7

For purposes of competition in the exchanges,
Section 1334(d) provides that the government
multi-state plans are “deemed” certified for partici-
pation in the health insurance exchanges. The
OPM-sponsored health plans would thus not be
subject to the same certification or qualification pro-
cesses that are outlined for private health plans for
competition in the health insurance exchanges
established under Section 1311. OPM-sponsored
plans are thus “qualified” plans, pre-ordained in
statute and defined solely by OPM.

Under Section 1334(e), there is another crucial
exception to the rules that apply to private health
insurance plans: Notwithstanding requirements to
meet state licensure and other obligations—such as
financial or solvency requirements for health insur-
ance—the director of OPM can enter into a contract
with a multi-state plan if the insurer offers the plan in
at least 60 percent of all the states in the first year, 70
percent in the second, and 85 percent in the third.
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This would obviously favor certain large insurance
companies, assuming they enter into contract to
deliver the OPM product, though it would not neces-
sarily contribute to the Obama Administration’s stated
policy goal of securing lower costs.8 Apparently,
OPM-sponsored health plans, depending on their
capacity to expand geographically, would be able to
bypass state financial and solvency requirements. 

Impact. The director of OPM has broad author-
ity to contract with health plans competing for the
business of federal employees and retirees in the
FEHBP. Under PPACA, OPM’s role is expanded to
sponsor a new set of health plans that compete
against all other private health plans. This is a very
different role for OPM, the federal government’s
personnel agency. Section 1334 has certain undesir-
able consequences.12345678

It Creates an Uneven Playing Field. Former OPM
Director Kay Cole James notes that “OPM would
not merely serve as the umpire overseeing competi-

tion among private health plans. It would also
become a health-plan sponsor, fielding its own team
of players to compete against the existing private
plans in every state.”9 

OPM-sponsored plans would thus have an
exclusive franchise: They would be the only plans
permitted to compete nationwide; they would be
subject to OPM-negotiated determinations for med-
ical loss ratios, profit margins, and premiums; they
would have their own standards for state certifica-
tion and solvency requirements. This clearly gives
the OPM-sponsored plans special advantages. 

It Creates the Foundation for a “Robust Public
Option.” In their authoritative taxonomy of PPACA,
Kaiser Family Foundation analysts categorize the
OPM-sponsored health plans as “the Public
Option.”10 Original proponents of a “robust public
option”—a government plan that would base pro-
vider payments on Medicare rates—viewed it as an
ideal vehicle to undercut private health plans and

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. Under the law, at least one plan must be nonprofit and at least one plan is not to cover abortion.

4. All of the provisions governing the OPM-sponsored plans are embodied in Section 1334.

5. Under current law, the director of OPM is authorized to negotiate rates and benefits for health plans, and in the conduct of 
those negotiations, there are very few limitations on the director’s authority. In disputes with federal employee 
organizations and unions, federal courts have routinely upheld the director’s discretion in these areas. 

6. The medical loss ratio is the amount of revenues that must be allocated for payment for health benefits versus the amount 
retained for administrative and other costs. 

7. Commenting on this provision, former OPM Director Donald J. Devine remarked, “That’s open-ended. You can do 
anything.” The Honorable Linda Springer et al., “The Office of Personnel Management: A Power Player in America’s Health 
Insurance Markets?” Heritage Foundation Lecture No. 1145, February 19, 2010, at http://www.heritage.org/Research/Lecture/
The-Office-of-Personnel-Management-A-Power-Player-in-Americas-Health-Insurance-Markets. 

8. According to the Congressional Budget Office, “Whether insurers would be interested in offering such plans is unclear, and 
establishing a nationwide plan comprising only nonprofit insurers might be particularly difficult. Even if such plans were 
arranged, the insurers offering them would probably have participated in the insurance exchanges anyway, so the inclusion of 
this provision did not have a significant effect on the estimates of federal costs or enrollment in the exchanges.” Douglas W. 
Elmendorf, Director, Congressional Budget Office, letter to Harry Reid, Majority Leader, U.S. Senate, December 19, 2009, p. 9.

9. Kay Cole James, “OPM Should Be Running the Civil Service, Not Undercutting Private Health Insurance,” National Review 
Online, December 23, 2009, at http://www.nationalreview.com/critical-condition/47705/opm-should-be-running-civil-service-
not-undercutting-private-health-insuran (January 13, 2011). 

10. Henry J. Kaiser Family Foundation, “Summary of New Health Reform Law,” Focus on Health Reform, June 18, 2010, p. 4.
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ensure a rapid evolution toward a single-payer sys-
tem. With the creation of this “OPM alternative,”
advocates of a “robust public option” have a second
chance to crowd out private health insurance and
secure their original policy goals.11 

It Concentrates Power in the Executive Branch.
Like the Secretary of HHS, the director of OPM
reports directly to the President. As with the FEHBP
today, the director carries out the President’s health
policy agenda.12 Any actual or potential conflict
between the director of OPM and the Secretary of
HHS on issues relating to health benefits, premi-
ums, or competition in the exchanges will be
resolved by the White House. The President, in
other words, will exercise enormous authority over
the direction of health policy and the shape of state
health insurance markets. 

It Threatens Taxpayers with Unknown Liabilities.
Section 1334 appropriates “such sums as may be nec-
essary to carry out this section” for OPM. While such
language is routinely understood to cover administra-
tive costs incurred in establishing a government pro-
gram, there is no spending prohibition if OPM runs a
deficit. OPM may agree to premiums that allegedly
cover the plans’ projected costs, but they could still
face shortfalls. A common characteristic of taxpayer-
financed health programs is that they do not go out of
business. With a set of large government-sponsored
plans enrolling millions of Americans nationwide,
taxpayers could very well find themselves subsidizing
shortfalls of the OPM-sponsored plans—plans liter-
ally “too big to fail.”

It Threatens the OPM’s Traditional Role. Section
1334(g) specifies continued support for the admin-

istration of the FEHBP. Former OPM Director Linda
Springer observes that “administering new plans in
a health insurance exchange would require that
[OPM personnel] devote at least some measure of
their time to that new task. Whatever time they
spend on the exchange program, they are not
spending on the Federal Employees Health Benefits
plan and their existing work today.”13

A New Direction. Under Section 1334, OPM-
sponsored plans would compete nationwide against
private health insurance. In effect, Congress is creat-
ing a special set of plans, governed by special rules, in
a closed national “market.” Instead of fair competition
with private health plans, Congress is sponsoring the
equivalent of a national monopoly. That the OPM-
sponsored plans are offered by private contractors
(like Medicare contractors) is irrelevant. For consum-
ers, it is hard to imagine anything worse than a gov-
ernment-sponsored “private” monopoly. 

Instead of giving government-sponsored health
plans such an exclusive franchise, Congress, using
its authority under the Commerce Clause of the
Constitution, should allow a variety of health plans,
including individual membership association plans,
to market their products and services anywhere in
the United States, subject to basic federal rules gov-
erning the interstate sale of goods and services.14

The competing plans should be subject to the anti-
fraud and abuse and consumer protection rules of
the states in which their policyholders reside.

—Robert E. Moffit, Ph.D., is Senior Fellow in the
Center for Policy Innovation at The Heritage Founda-
tion. Kathryn Nix, Research Assistant in the Center for
Health Policy Studies, contributed to this paper.

11. On the potential of OPM creating a powerful public option, see Stuart M. Butler, “Why the Health Reform Wars Have Only 
Just Begun,” Heritage Foundation Lecture No. 1158, July 6, 2010, at http://www.heritage.org/research/lecture/why-the-health-
reform-wars-have-only-just-begun.

12. Examples are numerous. During the Reagan Administration in the 1980s, the OPM director reduced health benefits to 
control rising costs while emphasizing co-payments and cost-sharing as routine FEHBP plan features. During the Clinton 
Administration in the 1990s, the FEHBP experienced a sharp increase in mandated health benefits. And during the second 
Bush Administration, the FEHBP became a marketplace for high-deductible health plans and health savings accounts. 

13. Springer et al., “The Office of Personnel Management.”

14. Under the McCarran–Ferguson Act, regulation of the business of health insurance is subject to the laws of the states unless 
Congress provides otherwise. In the 111th Congress, Senator Jim DeMint (R–SC) and former Representative John Shadegg 
(R–AZ) sponsored the Health Choice Act, which would have allowed for such interstate competition. Shadegg also 
sponsored legislation that would have given individuals tax relief to buy health insurance, including health plans 
sponsored by individual membership associations. 
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Obamacare and Medicare Advantage Cuts: 
Undermining Seniors’ Coverage Options

James C. Capretta 

Medicare Advantage (MA) plans are private
insurance options available to Medicare beneficia-
ries. The Patient Protection and Affordable Care Act
(PPACA)1 cuts deeply into the projected payments
to MA plans. Millions of Medicare beneficiaries
enrolled in MA plans, or who would have been
enrolled if not for the cuts, will experience very sub-
stantial reductions in the value of health care ser-
vices provided to them by the Medicare program.

Summary. PPACA2 cuts payments to MA plans
in two ways. First, in Section 3201, the new law
modifies the formula for making payments to MA
plans by tying maximum rates to measured fee-for-
service (FFS) costs in a county. Second, the new law
cuts payments made by FFS to hospitals and other
providers of medical services, and these cuts are
automatically passed through to MA in the form of
even lower maximum MA rates.

The cuts in MA begin in 2011 with a freeze in
plan payment rates at their 2010 levels. Then,
beginning in 2012, the law will implement a new
formula for paying MA plans by tying payment
“benchmarks”—or the maximum rate an MA plan
can be paid in a county—directly to the average per-
beneficiary spending under the FFS program as
measured by the Medicare actuaries. To set the new
benchmarks, the law requires that all counties and
similar jurisdictions in the U.S. be ranked in order
of their average FFS spending and divided into
quartiles based on these rankings. 

Counties with the highest FFS spending will
receive benchmarks set at 95 percent of measured

FFS spending, counties in the second-highest quar-
tile will receive 100 percent of FFS costs, counties in
the third-highest quartile will receive 107.5 percent
of FFS costs, and counties in the lowest quartile will
have benchmarks equal to 115 percent of measured
FFS costs. These new benchmarks are scheduled to
be phased in from 2012 to 2017. 

Impact. These MA plan cuts will disrupt Medi-
care coverage for millions of seniors.3 

Cuts Passed on to Seniors. On a dollar basis, the
average nationwide cut in services provided to MA
enrollees, or to those who would have been
enrolled in MA if not for the cuts, will total $3,700
per beneficiary in 2017, or nearly 27 percent
below what would have been provided under
prior law. This reduction is from the combined
effect of the MA formula changes and the pass-
through effect of FFS cuts. When just the effect of
the MA payment formula is considered, the average
per-beneficiary reduction in 2017 will be about
13 percent, or $1,800.

The aggregate cut will reach nearly $55 billion
annually in 2017 from the combined effect of the
MA formula changes and the pass-through effect of
FFS cuts. The MA formula changes alone will cut
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the value of services provided to MA and would-be
MA enrollees by $27 billion annually in 2017.123

Higher Premiums and Fewer Benefits. These
deep cuts will force participating MA plans to raise
their premiums, increase their deductibles and co-
payments, and eliminate some coverage for things
like preventive services that are not covered by
Medicare and vision and dental care. Some plans
may have to exit markets entirely because of these
cuts. Medicare’s Chief Actuary estimates that MA
enrollment would have reached 14.8 million in
2017 under prior law but will now fall to 7.4 mil-
lion. Thus, PPACA’s MA cuts will cause a reduction
of 50 percent in MA enrollment.

Low-Income and Minority Seniors Hit Hardest.
The deep reductions in MA payment rates and ser-
vices covered will hit low-income and minority
seniors disproportionately hard. Hispanic Ameri-
cans are twice as likely to be enrolled in MA plans as
is the average Medicare beneficiary; African Ameri-
cans are 10 percent more likely. Almost 300,000
Hispanics and over 800,000 African Americans will
lose access to MA. MA and would-be MA enrollees
with incomes under $30,000 per year will lose a
total of $38.5 billion in health care services from
PPACA cuts.

Seniors Forced Back into Poorly Performing Tra-
ditional Medicare. Large reductions in MA will force
a mass migration back into the traditional FFS pro-
gram, which is the source of many problems

observed in American health care. Medicare FFS
provides strong incentives for fragmented care that
is poorly coordinated across institutions and pro-
vider settings. The result is an emphasis on volume
instead of quality care for patients. Moreover,
downsizing the role of MA plans will make it more
difficult to pursue the kinds of structural changes
that are needed to ensure that Medicare can be
financially sustained over the long term.

A New Direction. Reductions in Medicare
Advantage plans will reduce seniors’ access to qual-
ity health care by limiting the health care plan
options currently available to them. Instead, Con-
gress should consider Medicare reform based on the
principles of consumer choice and competition.

In the late 1990s, the bipartisan leadership of a
Medicare commission recommended reforming the
program so that private insurance options and the
traditional FFS option would compete on a level
playing field. Both types of plans would submit bids
for covering Medicare enrollees in a region, and the
weighted average of those bids would become the
basis for Medicare’s payment rate in that region,
including for enrollees in the FFS option. Some
version of this reform should be considered by
Congress as the foundation for a sustainable Medi-
care program.4 

—James C. Capretta is a Fellow at the Ethics and
Public Policy Center.

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. Robert A. Book and James C. Capretta, “Reductions in Medicare Advantage Payments: The Impact on Seniors by Region,” 
Heritage Foundation Backgrounder No. 2464, September 14, 2010, at http://www.heritage.org/Research/Reports/2010/09/
Reductions-in-Medicare-Advantage-Payments-The-Impact-on-Seniors-by-Region.

4. Robert E. Moffit and James C. Capretta, “How to Fix Medicare: A New Vision for a Better Program,” Heritage Foundation 
Backgrounder No. 2500, December 13, 2010, at http://www.heritage.org/Research/Reports/2010/12/How-to-Fix-Medicare-A-New-
Vision-for-a-Better-Program. 
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Obamacare and Medicare Provider Cuts: 
Jeopardizing Seniors’ Access

Robert E. Moffit, Ph.D.

Under the Patient Protection and Affordable Care
Act (PPACA),1 Congress has enacted record-break-
ing Medicare payment reductions. Most of these are
reductions in Medicare payment updates to non-
physician providers. To a lesser degree, these reduc-
tions are attributable to certain health care delivery
reforms.2 The Office of the Actuary at the Centers
for Medicare and Medicaid Services (CMS), the
agency that administers the Medicare and Medicaid
programs, estimates an initial 10-year savings from
the total set of Medicare changes amounting to
$575 billion.3 

However, conspicuously absent is any change in
the flawed Sustainable Growth Rate (SGR) formula
governing annual physician payment updates.4

Congress routinely stops Medicare physician pay-
ment cuts from going into effect under current law.
The Congressional Budget Office (CBO) estimates
that a permanent “fix” to the broken physician pay-
ment formula would add $228 billion to the initial
10-year cost of the law5 and that its enactment
would worsen deficit projections over the next 10 to
20 years.6 

Summary. The Secretary of the U.S. Department
of Health and Human Services (HHS) will enforce
Medicare payment reductions through changes in
administrative payment formulas. Most changes are
addressed in Title III of the massive statute,
although others are scattered elsewhere. Some
examples: 

• Under Section 3401, Congress reduces Medicare
payment updates for hospitals, skilled nursing

facilities, home health agencies, and hospice care
centers. Congress also modifies reimbursement
formulas for specific medical services, including
ambulance services, ambulatory surgical ser-
vices, and laboratory services, as well as pay-
ments for certain durable medical equipment
and supplies. Annual Medicare payment updates
for these providers and services are usually based
on two key factors: (1) the “market basket”
indices (the prices of the goods and services that
providers purchase in providing services to
Medicare beneficiaries) and (2) inflation. PPACA
further modifies the annual payment updates by
including a “full productivity adjustment.”7 This
modification links Medicare payment to measur-
able productivity gains in the private economy,
including the manufacturing sector.8 The effect
of this change, plus changes in the market basket
indices, is a downward adjustment in the annual
Medicare payment for most of the institutions
and services covered under Section 3401.9 The
payment reductions from these changes required
by Section 3401will reach $156.6 billion over
the period 2010–2019, according to CBO.10 

• Under Section 3131, Congress makes payment
changes for home health care services. The Sec-
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retary of HHS is required to reformulate Medi-
care home health payments to reflect the volume,
mix, and intensity of services delivered to Medi-
care beneficiaries for episodes of care and, in
determining payment, to factor in the “average
cost” of providing care for these episodes. The
law says the Secretary must also impose payment
caps, but it allows for a 3 percent increase for
rural home health care. CBO estimates that these
changes will yield an initial 10-year savings of
$39.7 billion.111234567891011 

• Under Section 3133, the Secretary is required to
change the Medicare formula for the Dispropor-
tionate Share (DSH) payment to hospitals. Begin-
ning in fiscal year 2014, those payments must be
reduced to equal 25 percent of what they would
have been under previous law. Additionally, the
Secretary is to incorporate relevant data on hos-

pitals’ care for the uninsured and the uncom-
pensated care. Neither the Secretary’s payment
determination nor the factors that the Secretary
uses for making these determinations are to be
subject to administrative or judicial review. CBO
estimates that these DSH payment formula
changes would result in an initial 10-year savings
of $22.1 billion. 

CBO reports other Medicare payment changes
that would yield modest 10-year savings: a reduc-
tion in hospital payment for excessive readmission
($7.1 billion) and the creation of Accountable Care
Organizations, through which providers share sav-
ings from efficient care delivery ($4.9 billion).12

Curiously, in sharp contrast to promised results,
CBO reports little or no effect on Medicare spending
from enacting such vaunted Medicare delivery
reforms as “value-based purchasing” among hospi-

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. Richard S. Foster, Chief Actuary, Centers for Medicare and Medicaid Services, “Estimated Financial Effects of the ‘Patient 
Protection and Affordable Care Act,’ as Amended,” April 22, 2010, p. 2.

4. Under the SGR, physician payment is tied to the performance of the general economy. If, in any year, physician payment 
outpaces the growth in the economy, the following year there is an automatic reduction in Medicare physician payment. 
The payment reduction postponements are cumulative, including those temporary fixes enacted twice in 2010. Thus, 
toward the end of 2010, the pending reduction would have amounted to 23 percent.

5. The Lewin Group, “Patient Protection and Affordable Care Act (PPACA): Long Term Costs for Governments, Employers, 
Families and Providers,” June 8, 2010, p. 31.

6. If the current SGR formula remains in place, resulting in sizable cuts in Medicare physician payments, the Lewin Group 
projects a deficit reduction of $85.9 billion over the period 2010–2019 and $338.8 billion over the period 2020–2029. 
If the SGR is “fixed” permanently, the federal deficit increases by $142.5 billion over the period 2010–2019 and by $345.3 
billion over the period 2020–2029. See ibid. 

7. Patricia A. Davis et al., “Medicare Provisions in PPACA (PL111-148),” Congressional Research Service Report for Congress, 
April 21, 2010, p. 60. 

8. Ibid., p. 5.

9. For example, Medicare home health agency “market basket” updates are to be reduced by 1 percent in 2011, 2012, 2013, 
and 2014, and a “productivity adjustment” is to be added in 2015. The Congressional Research Service (CRS) projects that 
these adjustments could slow the growth in Medicare home health payments to zero. Ibid., p. 8. 

10. Douglas W. Elmendorf, Director, Congressional Budget Office, letter to Nancy Pelosi, Speaker, U.S. House of 
Representatives, March 20, 2010, Table 5.  

11. Ibid.

12. Ibid.
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tals, the addition of a “value-based payment modi-
fier” for the Medicare physician fee schedule, or new
quality-of-care reporting requirements among phy-
sicians and other medical professionals.13 Reduced
payment to hospitals with excessive hospital-
acquired infections or other complications gener-
ates an initial 10-year savings of just $1.4 billion.14

Impact. Medicare’s administrative payment for-
mulas are impressively complex, but they bear little
relationship to economic reality. Enforcing PPACA
changes will likely lead to unfavorable results.

Payment Reductions Threaten Seniors’ Access to
Care. “Providers for whom Medicare constitutes a
substantive portion of their business,” concludes
the CMS Actuary, “could find it difficult to remain
profitable and, absent legislative intervention,
might end their participation in the program (possi-
bly jeopardizing access to care for beneficiaries).
Simulation by the Actuary suggests that roughly 15
percent of Part A providers would become unprof-
itable within the 10-year projection period as a
result of the productivity adjustments.”15 

Projected Medicare Savings Will Not Enhance
the Program Solvency. According to the CMS Actu-
ary, “The combination of lower Part A costs and
higher tax revenues results in a lower federal deficit
based on budget accounting rules. However, trust
fund accounting considers the same lower expendi-
tures and additional revenues as extending the
exhaustion date of the HI [Hospital Insurance] trust
fund. In practice, the improved HI financing cannot
be simultaneously used to finance other federal out-
lays (such as the coverage expansions) and to

extend the trust fund, despite the appearance of this
result from the respective accounting conven-
tions.”16

CBO emphasized this key point in a January 22,
2010, letter to Senator Jeff Sessions (R–AL): “Uni-
fied budget accounting shows that the majority of
the HI trust fund savings under PPACA would be
used to pay for other spending and therefore would
not enhance the ability of the government to pay for
future Medicare benefits.”17

Medicare Payment Reductions Are Unlikely to
Survive. Without “escape valve” provisions to guar-
antee ease of access to care through the private sec-
tor, Medicare payment reductions are unlikely to
survive. As the CMS Actuary has remarked, “The
long-term viability of the Medicare update reduc-
tions is doubtful.”18 He reasons that the resultant 10
years of “sustained” payment reductions from man-
dated formula changes would cause payments to
Medicare providers to grow more slowly than will
the cost of providing the medical services. This
would not only reduce providers’ profit margins but
also discourage their participation and thus
threaten patient access to care.19 Meanwhile, pres-
sure on Congress would likely build to stop or
reverse the reductions.

Likewise, in referring to the new law’s Medicare
payment policies, CBO warns, “The reconciliation
proposal and H.R. 3590 would maintain and put
into effect a number of policies that might be diffi-
cult to sustain over a long period of time.”20

A New Direction. Budget and health policy ana-
lysts know that a congressional failure to come to

13. Ibid.

14.  Ibid.

15. Foster, “Estimated Financial Effects,” p. 10. The Actuary questions the applicability of private sector productivity measures 
for measuring productivity in Medicare payment.  

16. Ibid., p. 9. Likewise, CRS concludes, “Reductions in Medicare expenditures can be used to extend the solvency of the 
HI trust fund or used to offset the costs associated with expansion of health insurance coverage; using both accounting 
methods at the same time would result in double counting a large share of those savings.” Davis et al., “Medicare Provisions 
in PPACA,” p. 14. 

17. Douglas W. Elmendorf, Director, Congressional Budget Office, letter to Jeff Sessions (R–AL), United States Senate, January 
22, 2010, p. 3. 

18. Foster, “Estimated Financial Effects,” p. 21. 

19. Ibid., pp. 9–10. 

20. Elmendorf, letter to Pelosi, p. 14. 
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grips with Medicare and other entitlement spending
is ruinous for current and future generations. Using
Medicare savings to offset the creation of new and
unsustainable entitlements is no way to reform
Medicare. 

If Congress is serious about improving Medicare
and restraining Medicare spending, it is essential
that Congress start with a permanent SGR correction
without adding to the deficit. In addition, Congress
would be wise to end the 1989 restrictions on phy-
sicians’ ability to balance bills for medical services
above the prescribed Medicare payment and statu-
tory and regulatory obstacles that inhibit seniors
from going outside the Medicare program and con-
tracting privately with physicians of their choice to 

secure the medical services they want and need.21 If
a robust private medical market is an option for
British citizens under a government-run system,
there is no reason why Congress should restrict the
medical freedom of American seniors. 

Finally, Congress should initiate a defined contri-
bution system that allows seniors to take their
private coverage into retirement while securing a
generous government contribution toward its cost.22

These changes would lead to the lasting struc-
tural reforms that are necessary to ensure that
seniors have choice plus stable and reliable coverage
and care. 

—Robert E. Moffit, Ph.D., is Senior Fellow in the
Center for Policy Innovation at The Heritage Foundation.

21. For an historical perspective on this issue, see Robert E. Moffit, “Congress Should End the Confusion Over Medicare 
Private Contracting,” Heritage Foundation Backgrounder No. 1347, February 18, 2000, at http://www.heritage.org/Research/
Reports/2000/02/Congress-ShouldEnd-the-Confusion-Over-Medicare-Private-Contracting. 

22. For an overview of how to accomplish this, see Robert E. Moffit and James C. Capretta, “How to Fix Medicare: A New 
Vision for a Better Program,” Heritage Foundation Backgrounder No. 2500, December 13, 2010, at http://www.heritage.org/
Research/Reports/2010/12/How-to-Fix-Medicare-A-New-Vision-for-a-Better-Program. 
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Obamacare and the Independent Payment Advisory 
Board: Falling Short of Real Medicare Reform

Robert E. Moffit, Ph.D.

Under Section 3403 of the Patient Protection and
Affordable Care Act,1 Congress established the
Independent Payment Advisory Board, a body com-
posed of 15 members appointed by the President
and confirmed by the Senate.2 The board’s stated
responsibility is to develop proposals to reduce the
growth of Medicare spending. The Secretary of the
Department of Health and Human Services (HHS)
is to implement the board’s recommendations
unless Congress enacts an alternative set of propos-
als that would achieve the same level of Medicare
savings. This is the first time Congress has created a
special mechanism to impose a hard cap on future
Medicare spending. 

The problem is that the board is prohibited by
law from proposing real structural reforms. The
only cuts it is allowed to make would be cutting
providers’ reimbursements—including administra-
tive costs and profit margins of Medicare Advantage
plans, which are already slated for a payment freeze
and future cuts under the new law.3

Summary. Beginning on January 15, 2014, the
board is authorized to make its first recommenda-
tions to reduce the per capita growth rate in Medi-
care spending in accordance with spending targets
set in the statute.4 The board is also to give priority
to recommendations that extend the solvency of the
program.5

The initial target for growth in Medicare per cap-
ita spending for the period 2013 through 2018 is
inflation. For the first five years, the target is based
on an average of the Consumer Price Index (CPI)

and the Medical CPI. Beginning in 2018, however,
the target for Medicare growth is changed to the
percentage increase in the general economy as mea-
sured by GDP, plus 1 percent.6 If, in any given year,
the growth in Medicare per capita spending exceeds
inflation (or after 2017, the GDP growth target), the
board is required to make “detailed and specific”
recommendations to secure necessary reductions.
These reductions are to be the lesser of (a) the
amount by which the growth rate exceeds the tar-
get, or (b) a more modest percentage growth in
Medicare spending, initially ranging from 0.5 per-
cent to 1.5 percent over the period 2015–2018. The
board is required to submit these recommendations
to both the President and Congress for expeditious
action. 

It is difficult to predict future health spending,7

but health care costs have historically grown at
roughly twice the rate of general inflation and out-
paced growth in the general economy. 

The board, as noted, is authorized to make its
first set of recommendations on January 15, 2014.
These are to be transmitted to the President, who
must submit them to Congress within two days of
receiving them. The congressional committees of
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jurisdiction are to report out a legislative package
that will achieve the Medicare savings as recom-
mended by the board no later than April 1. Con-
gress could enact an alternative package, but, as
noted, it must achieve the same level of Medicare
savings. If Congress does not act, the HHS Secretary
is required to implement the board’s recommenda-
tions to achieve the Medicare savings, and the Sec-
retary’s actions are subject neither to administrative
or judicial review.1234567

The law largely confines the board’s recommen-
dations to reductions in Medicare reimbursements
for providers. This includes reductions in Medicare
Parts C and D payments related to their administra-
tive costs (including profits). 

The statutory language carefully states what the
board may not do to achieve the desired level of
Medicare savings. The board is prohibited from
making any recommendation that would ration
care, increase taxes, change beneficiaries’ benefits or
eligibility for coverage, increase beneficiary premi-
ums, increase beneficiary cost-sharing, reduce drug
subsidies for low-income beneficiaries enrolled in
Medicare Part D, or reduce payments to Medicare
providers who are already subject to Medicare pay-

ment update reductions that are required by the law
until 2019.8 The board can make no recommenda-
tions that affect hospitals or hospice care until 2020.

Impact: 

The Language of the Law Is Inflexible. Physi-
cians’ services under Medicare Part B could be sub-
ject to more payment reductions, even though
Medicare physicians are already struggling under a
flawed and volatile payment update system that
routinely threatens them with draconian reduc-
tions. Hospital payments under Medicare Part A are
exempt, even though they are the largest single cat-
egory of Medicare spending. Though hospital pay-
ment updates would be reduced under other
provisions of PPACA, their exclusion from the
board’s range of action over the next 10 years is still
a serious limitation on the board’s ability to control
Medicare spending. Medicare providers that are
exempt from the range of the board’s recommenda-
tions accounted for 37 percent of all Medicare ben-
efit payments in 2009.9

By tying future Medicare spending growth to
trends in the general economy, the stated objective
is to keep future Medicare spending from growing
faster than GDP plus 1 percent. In the case of Medi-

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. In creating the board, Congress amends Title XVIII of the Social Security Act and creates a new Section 1899A. 

3. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

4. Beginning on August 15, 2014, if the board does not or cannot make the recommendations and Congress does not enact 
an alternative, the Secretary of HHS is authorized to make recommendations and implement them unilaterally. 

5. The Congressional Budget Office’s 10-year estimate of the savings of this provision (Section 3403) is modest: $15.5 billion. 
Douglas W. Elmendorf, Director, Congressional Budget Office, letter to Nancy Pelosi, Speaker, U.S. House of 
Representatives, March 20, 2010, Table 5. l.

6. The politically unpalatable Sustainable Growth Rate formula for updating physician Medicare payment is likewise tied to 
general economic performance, not the conditions of supply and demand for medical services.

7. In 2009, health care spending grew at a rate of 4 percent, which still outpaced the growth of the recession-ravaged general 
economy.

8. In January 15, 2015, the board “shall” submit non-binding recommendations to the President and Congress to “slow the 
growth” in national health expenditures, including those incurred by “private sector entities.”

9. David Newman and Christopher M. Davis, “The Independent Payment Advisory Board,” Congressional Research Service 
Report for Congress, November 30, 2010, p. 33. 
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care physician payment updates, this general
approach has failed. Under current law, if physician
spending exceeds the GDP growth target, it would
automatically be reduced—in theory. Since 2003,
Congress has routinely blocked these automatic
cuts. Congress has changed neither its formula nor
its own response to that formula. With the more far
reaching recommendations, it is difficult to imagine
why a future Congress would behave differently. 

It Positions Medicare Advantage for Even Deeper
Cuts. The board is authorized to target the adminis-
trative costs of Medicare Advantage plans under
Medicare Part C. But these reductions would come
in addition to significant Medicare Advantage pay-
ment reductions already fixed in the new law. Mean-
while, by law, the board is forbidden to make
recommendations for any structural changes in
Medicare, such as introducing a premium support
system of financing or changes in eligibility or
Medicare cost-sharing. Large areas of potential sav-
ings, in other words, are simply off limits. 

It Accelerates Cost Shifting to the Private Sector.
If the board merely reduces Medicare spending to
the statutorily prescribed levels, it will likely
increase the gap between Medicare payment and
private payment for services, thus fueling even more
Medicare cost-shifting to individuals and families in
the private sector. Additional cuts could also accel-
erate physician exodus from the Medicare program,
mirroring the decline in physician participation in
Medicaid and creating potentially disastrous prob-
lems of access to care for seniors and worsening
today’s emergency room overcrowding. 

It Continues the Special Interest Politics of the
Existing System. Instead of allowing market forces
to control costs, Congress is perpetuating the spe-
cial interest politics that drive multiple Medicare
provider payments today. The law specifies that per-
sons with certain professional backgrounds in the
health care industry—such as physicians and
experts in prescription drug benefits and third-

party payment—be appointed to the board. As ana-
lysts for the Congressional Research Service
observe, “In moving beyond expertise, skills and
experience and naming specific groups that should
be included on the Board, the legislation designates
some interests as worthy of being represented and
others, by omission, as not being worthy.”10 

Real reform would transcend the decision-mak-
ing of this board. Meanwhile, the law includes
extraordinary obstacles to the board’s abolition,
which will attempt to bind a future Congress.
Under the statute, Congress must pass a joint reso-
lution to discontinue the board and its functions,
and such a resolution must secure an affirmative
vote of three-fifths of the Members of the House and
Senate. Furthermore, such a resolution cannot be
introduced until 2017. 

A New Direction. To control Medicare spend-
ing, policymakers do not have many options.
Unless they limit eligibility, they cannot control
consumer demand. They can, of course, control
provider supply. In controlling supply, they can play
variations on two old themes: cut patient benefits or
cut provider reimbursement. Despite official claims
to the contrary, this is PPACA’s basic prescription. 

Real Medicare reform would require precisely
the kind of structural change the board is legally
prohibited from considering. 

Congress should pursue serious Medicare reform
based on a flexible and market-driven premium
support model.11 Such a system would be based on
a defined government contribution to a beneficiary’s
chosen plan, and it would be characterized by pre-
dictable and stable financing (similar to today’s
financing of federal employee and retiree health
coverage under the Federal Employees Health Ben-
efits Program). It would have several attractive fea-
tures: a broad choice of health plans and options,
including the right of persons to take their pre-
retirement health coverage into retirement, if they
wish, and secure a government contribution to off-

10. Ibid., p. 25. The analysts also note, however, that a majority of board members cannot be “directly involved” in the 
provision of Medicare benefits or services. 

11. For a basic overview of this approach, see Robert E. Moffit and James C. Capretta, “How to Fix Medicare: A New Vision for 
a Better Program,” Heritage Foundation Backgrounder No. 2500, December 13, 2010, at http://www.heritage.org/Research/
Reports/2010/12/How-to-Fix-Medicare-A-New-Vision-for-a-Better-Program. 
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set its cost; consumer protection standards that
meet or exceed those governing health plans that
cover Members of Congress and federal workers
and retirees; a minimum of bureaucracy and red
tape; and a high degree of flexibility in its adminis-

tration. Congress can do much better than reinforc-
ing the worst features of the status quo. 

—Robert E. Moffit, Ph.D., is Senior Fellow in the
Center for Policy Innovation at The Heritage Foundation.
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Obamacare and Medicaid: Expanding a 
Broken Entitlement and Busting State Budgets

Brian Blase

Roughly half of the anticipated gains in insur-
ance coverage from the Patient Protection and
Affordable Care Act (PPACA)1 are achieved through
a massive expansion of Medicaid, the joint federal–
state health insurance program for the poor. The
Medicaid program, with its soaring price tag and
dubious level of care for recipients, is in serious
need of reform, not expansion. Increasing enroll-
ment in this program by a third is a major flaw of the
new health care law.2

Summary. Section 2001(a) of PPACA requires
states to increase Medicaid eligibility to cover all
Americans below 138 percent of the federal pov-
erty level (FPL) beginning January 1, 2014.3 At that
time, the FPL will be about $33,000 for a family of
four, excluding the value of any welfare benefits.
Section 1201 of the reconciliation bill (H.R. 4872)
specifies that the federal government will pick up
100 percent of the cost of providing coverage for
the expansion population (those who qualify under
the new requirements but were ineligible under the
previous state eligibility criteria) between 2014 and
2016. The federal reimbursement for the newly
eligible will gradually decline thereafter until
2020, when the federal share of the cost will stay at
90 percent. 

States will not receive such a high reimburse-
ment for individuals who apply for Medicaid and
were eligible under the previous state eligibility cri-
teria in place when PPACA was signed into law.4

States will be reimbursed for these individuals at
their traditional federal reimbursement, which
ranges from 50 percent in the wealthiest states to

nearly 75 percent in the poorest states. Nationally,
about 12 million individuals are eligible for Medic-
aid but are not yet enrolled.5 The state cost of the
Medicaid expansion will largely be affected by how
many of these individuals sign up for the program,
which will probably be increased because of the
publicity likely to surround the penalties in the law
for not maintaining health insurance.

One provision of PPACA, the maintenance of
effort (MOE) requirement in Section 2001(b),
impacts states immediately. Under PPACA’s MOE, a
state would lose all federal Medicaid funding if it
makes eligibility more restrictive than the standards
in effect for the state’s program at the time the law
was enacted.6 This essentially freezes the state’s eli-
gibility requirements regardless of the impact on its
bottom line. 

Not only are states forced to keep eligibility at
that level, but they are being forced to raise pay-
ments to primary care physicians. Section 1202 of
H.R. 4872 requires that states increase Medicaid
reimbursement rates for primary care physicians
(PCPs) to the same level as the applicable Medicare
payment rates for 2013 and 2014. The legislation
specifies that the federal government will pay this
entire cost—temporarily. This requirement, along
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with the federal funding for it, expires on January 1,
2015. At that time, states will have to either main-
tain the physician payment rate themselves or make
drastic cuts.123456 

Impact. Instead of reforming Medicaid—by tar-
geting taxpayer dollars to populations truly deserv-
ing of public assistance and pursuing fundamental
reform of the basic structure—PPACA doubles
down on the program’s existing flaws. This will lead
to a substantial increase in cost to taxpayers and a
dramatic swelling in the number of individuals
dependent on the government paying their health
care bills. 

Increases in Taxes and Pressure on Other Areas of
Public Spending. The Congressional Budget Office
(CBO) and the Centers for Medicare and Medicaid
Services (CMS) project that PPACA will increase
federal spending on Medicaid by between $75 bil-
lion and $100 billion annually.7 This dramatic
increase is irresponsible given current annual fed-

eral budget deficits well in excess of $1 trillion. Fur-
ther spending on Medicaid will necessitate an
increase in federal taxes or cuts to other public pro-
grams. Given the evidence of poor health outcomes
for Medicaid recipients,8 the expansion likely fails a
cost–benefit analysis.

Massive Increase in Government Dependence
and Crowding Out of Private Coverage. CBO
projects that PPACA will increase national enroll-
ment in Medicaid by 16 million individuals in
2019, while CMS projects 20 million individuals.9

The Heritage Foundation estimates that the growth
in Medicaid caseloads will range from 9 percent in
Massachusetts to 66 percent in Nevada.10 Recent
research by economists Jonathan Gruber and Kosali
Simon finds that “the number of privately insured
falls by about 60 percent as the number of publicly
insured rises.”11 This means several million individ-
uals below the new income threshold who currently
have private coverage will be swept into Medicaid
when PPACA takes effect. 

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2.  Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

3. While Section 2001(a) of PPACA mandated this expansion for individuals up to 133 percent of the FPL, the reconciliation 
bill (H.R. 4872) included a standard 5 percent income disregard. This effectively increases the eligibility level to 138 
percent of the FPL.

4. In reality, states cannot restrict eligibility below what it was on July 1, 2008, because the 2009 stimulus bill raised each 
state’s federal reimbursement retroactive to July 1, 2008, on the condition that states not restrict eligibility below what was 
in place on that date.

5. Julie Schoenman, Nancy Chockley, and Brigid Murphy, “Understanding the Uninsured: Tailoring Policy Solutions for 
Different Subpopulations,” National Institute for Health Care Management, April 2008, at http://www.nihcm.org/pdf/
NIHCM-Uninsured-Final.pdf (November 17, 2010).

6. In fact, states are already subject to a similar MOE requirement imposed as a condition of receiving the increase in federal 
Medicaid funds as part of the 2009 stimulus legislation, which is set to expire on June 30, 2011. This means that states 
cannot reduce eligibility below what it was on July 1, 2008, when the first MOE took effect.

7. Cost estimates for the Medicaid expansion according to CBO are $56 billion in FY 2015, $81 billion in FY 2016, 
$87 billion in FY 2017, $91 billion in FY 2018, and $97 billion in FY 2019. The CMS estimates are $63 billion in 
FY 2015, $79 billion in FY 2016, $72 billion in FY 2017, $76 billion in FY 2018, and $81 billion in FY 2019. Douglas 
W. Elmendorf, Director, Congressional Budget Office, letter to Nancy Pelosi, Speaker, U.S. House of Representatives, 
March 20, 2010, at http://www.cbo.gov/ftpdocs/113xx/doc11379/AmendReconProp.pdf (June 22, 2010); Centers for Medicare 
and Medicaid Services, “Estimated Financial Effects of the ‘Patient Protection and Affordable Care Act,’ as Amended,” 
April 22, 2010, at https://www.cms.gov/ActuarialStudies/Downloads/PPACA_2010-04-22.pdf (July 21, 2010).
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Worsening State Budget Problems and Limits on
State Options. States are already required to cover
children and pregnant women below 133 percent of
the FPL, but they have had flexibility to cover or not
cover additional populations. That flexibility van-
ished with the passage of PPACA. In the short term,
states cannot reduce eligibility criteria at all in order
to deal with budget crises, and after 2014 state Med-
icaid programs must cover everyone below 138 per-
cent of the FPL.12 Most states will be forced to either
cut benefits or cut provider payment rates. This is a
significant problem in many states that already have
low payment rates, particularly for PCPs. Setting
payment rates lower will further reduce Medicaid
patients’ access to providers and will increase use of
emergency rooms for basic care needs.13 

Creation of a Medicaid “Doc Fix.” The federal
requirement that states boost Medicaid PCP rates to
Medicare levels in 2013 and 2014 seems like a win
for states, since federal taxpayers will finance it.
However, this requirement will actually create prob-
lems for states. The increase in Medicaid payment
rates for PCPs may cause other providers to lobby
government to increase their rates as well. This

would increase the cost to the state. When the fed-
eral funds go away, states could reduce payment
rates again, but both physicians and their patients
are likely to lobby against such a move. The state
also has to be concerned with too many doctors
leaving the Medicaid program. 

Bureaucratic Nightmare and Intergovernmental
Tension. The interaction of the Medicaid expansion
and the creation of federal subsidies to purchase
health insurance on the new state exchanges will
create headaches and tensions for policymakers at
the federal and state levels. Individuals below 138
percent of the FPL will be enrolled in state Medicaid
programs, while many individuals between 138
percent and 400 percent of the FPL will be eligible
for subsidies. There will be a lag between income on
a household’s W-2 (for the prior year) and current
income for eligibility purposes. It also invites a con-
flict of interest between state policymakers—who
are incentivized for individuals to receive subsidies
(so the federal government pays the full cost)—and
federal policymakers, who will prefer states to share
the costs through Medicaid.

8. Medicaid patients who suffered a heart attack were significantly less likely than patients with other forms of insurance to 
receive important clinical interventions. E. F. Philibin et al., “Underuse of Invasive Procedures Among Medicaid Patients 
With Acute Myocardial Infarction,” American Journal of Public Health, Vol. 91, No. 7 (2001), pp. 1082–88. 

Medicaid patients received fewer evidence-based therapies than patients with private insurance coverage. J. E. Calvin et al., 
“Insurance Coverage and Care of Patients with Non-ST-Segment Elevation Acute Coronary Syndromes,” Annals of Internal 
Medicine, Vol. 145, No. 10 (2006), pp. 739–48. 

Individuals with Medicaid were more likely to experience complications and in-hospital mortality after surgery for 
colorectal cancer than both privately insured and uninsured patients. R. R. Kelz et al., “Morbidity and Mortality of 
Colorectal Carcinoma Surgery Differs by Insurance Status,” Cancer, Vol. 101, Issue 10 (2004), pp. 2187–94.

A University of Virginia study of nearly 900,000 major operations in the United States found that surgical patients on 
Medicaid were 13 percent more likely to die in the hospital than uninsured individuals, controlling for demographic 
factors and health status. D. J. LaPar et al., “Primary Payer Status Affects Mortality for Major Surgical Operations,” Annals of 
Surgery, Vol. 252, Issue 3 (2010), pp. 544–51.

9. Elmendorf, letter to Pelosi; CMS, “Estimated Financial Effects of the ‘Patient Protection and Affordable Care Act,’ as 
Amended.”

10. Ed Haislmaier and Brian Blase, “Obamacare: Impact on States,” Heritage Foundation Backgrounder No. 2433, July 1, 2010, 
at http://www.heritage.org/Research/Reports/2010/07/Obamacare-Impact-on-States.

11. Jonathan Gruber and Kosali Simon, “Crowd-Out 10 Years Later: Have Recent Public Insurance Expansions Crowded Out 
Private Health Insurance?” Journal of Health Economics, Vol. 27 (2008), pp. 201–17.

12. According to Section 2001(B)(3) of PPACA, the MOE requirement does not apply to non-pregnant and nondisabled adults 
above 133 percent of the FPL if the state has a budget deficit.

13. For further discussion of Medicaid’s impact on the health care system, see John O’Shea, M.D., “More Medicaid Means Less 
Quality Care,” Heritage Foundation WebMemo No. 1402, March 21, 2007, at http://www.heritage.org/research/reports/2007/
03/more-medicaid-means-less-quality-health-care. 
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A New Direction. Instead of expanding the
nation’s fastest-growing entitlement, policies should
move toward a fundamental restructuring of the
Medicaid program to ensure fiscal sustainability,
promote a patient-centered financing model, main-
stream families into private coverage, and maintain
a limited safety net for those individuals truly
in need. 

The federal financing structure, which encour-
ages states to overspend, needs to be replaced

with a structure that is more fiscally sustainable.
In the short term, federal policymakers should, at
the very least, allow states greater flexibility with
eligibility and benefits so states can better manage
their programs, control their costs, and balance
their priorities. 

—Brian Blase is Policy Analyst in the Center for
Health Policy Studies at The Heritage Foundation and is
a Doctoral Candidate in Economics at George Mason
University.
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Obamacare and the CLASS Act: 
Creating a Long-Term Care Entitlement Burden

Brian Blase

The Patient Protection and Affordable Care Act
(PPACA)1 created a new entitlement program, the
Community Living Assistance Services and Support
(CLASS) Program, to provide assistance for individ-
uals who have difficulty with activities of daily
living2 and need long-term care (LTC) services.3

But actuaries who have analyzed CLASS believe
it is poorly designed and will lead to an overabun-
dance of unhealthy and disabled individuals in the
risk pool. This adverse selection problem will likely
cause either spiraling premium increases for enroll-
ees or a taxpayer-financed bailout. The deficit com-
mission appointed by President Barack Obama has
recommended that CLASS be either revamped or
repealed.

Summary. Section 8002 of PPACA amends the
Public Health Service Act by adding Title XXXIII
and establishing CLASS. CLASS is a voluntary, gov-
ernment-run LTC insurance program that offers
participants a single benefit plan with a daily cash
benefit of $50, indexed to inflation. Beneficiaries
can use the money to purchase nonmedical services
to use either at home or at their chosen residence.
There is no limit on how long a person can receive
benefits through CLASS.

If employers choose to participate in the CLASS
Program, their employees are automatically
enrolled. The employee may then opt out. Employ-
ers will be responsible for withholding premiums
through payroll deductions. The Secretary of Health
and Human Services (HHS) is required to develop
an alternative enrollment process for individuals

who are self-employed or whose employers do not
participate in CLASS.

An annual actuarial review will estimate the pre-
miums necessary to maintain the program’s actuar-
ial balance for 75 years. Premiums for enrollees can
vary solely by age at enrollment. Premiums will
increase over time if current ones are found insuffi-
cient to maintain the program’s solvency,4 as the law
dictates that CLASS will be financed only with par-
ticipants’ premiums. When incoming premiums
exceed benefits paid out, the surpluses will be spent
by the government with U.S. Treasury bonds placed
in the CLASS Independence Fund as IOUs.

To be eligible for CLASS benefits, a participant
must meet a five-year vesting requirement. To
remain an active participant, a person must con-
tinue to pay premiums beyond the five-year period.
The Secretary of HHS will determine the minimum
standard to qualify for benefits. Eligibility for bene-
fits will not affect an individual’s eligibility or bene-
fits for other programs, including Social Security,
Medicaid, and Medicare. If an individual is receiv-
ing LTC services paid by Medicaid, CLASS will
reimburse Medicaid 95 percent for benefits received
in an institution and 50 percent for care delivered in
a home or a community-based setting.
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Impact. Most Americans are not well-prepared
for potential LTC expenses. While CLASS is an
attempt to address this concern, it misdiagnoses key
problems, creates an unworkable insurance prod-
uct, and places Americans at risk of compulsory
CLASS participation or a future taxpayer-financed
bailout. According to President Obama’s deficit
commission:1234

The program’s earliest beneficiaries will pay
modest premiums for only a few years and re-
ceive benefits many times larger, so that sus-
taining the system over time will require
increasing premiums and reducing benefits to
the point that the program is neither appealing
to potential customers nor able to accomplish
its stated function. Absent reform, the pro-
gram is therefore likely to require large general
revenue transfers or else collapse under its
own weight.

5

A Budget Gimmick. CLASS reduces the deficit
in the short run because the government collects
premiums for five years (2012–2016) but pays no
benefits.6 The Congressional Budget Office (CBO)
estimates that premium payments into CLASS will

exceed benefit payments out of CLASS only until
2030; the Centers for Medicare and Medicaid Ser-
vices (CMS) estimates that this will happen in 2025.

After that, CLASS adds to yearly federal budget
deficits. When CLASS runs deficits, a share of ben-
efits—which will increase over time—will be paid
out of general tax revenue, since the previous pre-
miums collected will have already been spent. This
will make it easier to hide a redirection of general
tax revenue into the CLASS Independence Fund. 

Adverse Selection Spiral. Insurance products
that must offer coverage to any applicant at a uni-
form rate (i.e., guaranteed issue) and are voluntary
are likely to unravel from adverse selection. CLASS
creates such a product. Healthier individuals who
desire LTC insurance will find a variety of products,
most with lower prices, in the private market. 

The result for CLASS will be a risk pool of mostly
working disabled persons with costly needs. Rich-
ard Foster, Chief Actuary at CMS, stated that “there
is a very serious risk that the problem of adverse
selection will make the CLASS program unsustain-
able.”7 The American Academy of Actuaries echoed
this concern by stating that “given the way the pro-

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.

2. Generally, activities of daily living are bathing, continence, dressing, eating, toileting, and transferring.

3. Patient Protection and Affordable Care Act of 2010, Public Law 111–148, and Health Care and Education Reconciliation 
Act of 2010, Public Law 111–152.

4. The law exempts three groups from the premium increases: individuals over 65, individuals who paid premiums for at 
least 20 years, and individuals who are not actively employed.

5. National Commission on Fiscal Responsibility and Reform, The Moment of Truth, December 2010, at 
http://www.fiscalcommission.gov/sites/fiscalcommission.gov/files/documents/TheMomentofTruth12_1_2010.pdf (January 12, 2011).

6. Most independent analysts do not believe that CLASS will begin in 2011 because HHS is not required to determine the 
governing regulations until October 2012. The Congressional Budget Office and the Centers for Medicare and Medicaid 
Services scored the legislation to begin enrollment in 2012. Including the CLASS Act reduced PPACA’s 10-year (2010–
2019) cost projection by $70 billion according to CBO projections and by $38 billion according to CMS projections. CBO 
estimates that CLASS will collect more premiums than does CMS. CBO assumes that 3.5 percent of the adult population 
enrolls in the program with an estimated premium of $123 per month for an average daily benefit of $75. CMS estimates 
that 2.0 percent of eligible adults will enroll with an estimated premium of $240 per month for an average daily benefit of 
$50. See Douglas W. Elmendorf, Director, Congressional Budget Office, letter to Nancy Pelosi, Speaker, U.S. House of 
Representatives, March 20, 2010, at http://www.cbo.gov/ftpdocs/113xx/doc11379/AmendReconProp.pdf (June 22, 2010); 
Centers for Medicare and Medicaid Services, “Estimated Financial Effects of the ‘Patient Protection and Affordable Care 
Act,’ as Amended,” April 22, 2010, at https://www.cms.gov/ActuarialStudies/Downloads/PPACA_2010-04-22.pdf (July 21, 2010).
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gram is structured, severe adverse selection would
result in very high premiums that are likely to be
unaffordable for much of the intended population,
threatening the viability of the program.”8

Risks to Beneficiaries and Taxpayers. The con-
sensus of the American Academy of Actuaries is
that CLASS poses “a significant and likely risk
that, in a relatively short time period, the program
will either need increased premiums and/or sig-
nificant reductions.”9 

Premium increases will be unpopular politically,
and beneficiaries and providers will likely lobby
Congress for relief at the expense of taxpayers.
Additionally, premium increases would further
exacerbate the adverse selection problem. If CLASS
persists and premiums do not increase to fund a
shortfall, the likely result will be some combination
of three harmful policy changes: (1) cuts in bene-
fits, (2) mandatory CLASS program participation,
and/or (3) a taxpayer bailout. PPACA prohibits
using taxpayer funds to finance CLASS, but Con-
gress can simply pass a law to change this policy or
redirect general revenue into the CLASS Indepen-
dence Fund.

A New Direction. The CLASS program is actu-
arially unsound and fiscally irresponsible. If initial
premiums are actuarially appropriate, too few
people will sign up for CLASS to alleviate the bur-
den on Medicaid of reimbursing LTC expenses or
to improve LTC financing policy in general. More

significant problems emerge if premiums are set
too low to cover eventual benefits: Taxpayers
would be at a significant risk of a CLASS bailout,
and participants would be at risk of benefit cuts.
President Obama’s own deficit commission
believes that CLASS is likely to cause much
greater harm than good.

Congress should adopt sensible reforms of LTC
financing policies for the elderly. These policies
should reward personal responsibility, reduce the
financial burden on taxpayers, and preserve a safety
net for those in genuine need. Perhaps most impor-
tant, Medicaid should be reformed because it
enables individual complacency toward prudent
financial planning, crowds out the private LTC
insurance market,10 and is growing at an unsustain-
able rate.

Policy should encourage individuals to be proac-
tive in increasing personal savings to finance likely
future expenses and in increasing private insurance
rates so that individuals are protected against the
possibility of needing LTC services for an extended
period of time. Furthermore, states can pursue reg-
ulatory reform to loosen mandates that raise the
cost of providing LTC insurance coverage.

—Brian Blase is a Policy Analyst in the Center for
Health Policy Studies at The Heritage Foundation and a
Doctoral Candidate in Economics at George Mason
University.

7. CMS, “Estimated Financial Effects,” p. 15.

8. Alfred A. Bingham, Jr., “Patient Protection and Affordable Care Act (HR 3590) and Affordable Health Care for American 
Act (HR 3962),” American Academy of Actuaries, January 14, 2010, p. 19, at http://www.ltcconsultants.com/articles/2010/
classactconcern/AAALetterReHealthCareReformJan14.pdf (July 21, 2010).

9. P. J. Eric Stallard and Steven Schoonveld, “Actuarial Issues and Policy Implications of a Federal Long-Term Care 
Insurance Program,” American Academy of Actuaries, July 22, 2009, p. 1, at http://www.actuary.org/pdf/health/class_july09.pdf 
(July 21, 2010).

10. Medicaid crowds out the purchase of private insurance for about two-thirds of the wealth distribution as Medicaid pays for 
benefits that simply replace benefits that private insurance would otherwise have paid. See Jeffrey R. Brown and Amy 
Finkelstein, “The Interaction of Public and Private Insurance: Medicaid and the Long-Term Care Insurance Market,” 
American Economic Review, Vol. 98, No. 3 (2008), pp. 1083–1102.
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Obamacare and the Ethics of Life: Weakening 
Medical Conscience and the Protection of Life

Chuck Donovan

The Patient Protection and Affordable Care Act
(PPACA)1 contains several provisions that weaken
longstanding federal policy denying public subsi-
dies for elective abortion and health care plans that
provide coverage of elective abortion. In addition,
PPACA fails to adequately protect the conscience
rights of health care insurers, providers, and per-
sonnel who decline to provide, pay for, provide cov-
erage of, or refer for abortions.2

These defects in PPACA not only fail to fix the
patchwork of laws that have been passed to bar fed-
eral support for elective abortion; they also create
new avenues for federal subsidies and promotion of
elective abortion.

Summary. PPACA includes at least three prob-
lematic provisions with respect to the federal role in
funding elective abortion.3

First, Section 1303 facilitates massive federal
subsidies for private health care plans that are
offered through health insurance exchanges and
will cover elective abortions. Under separate law—
specifically, the Hyde Amendment to the annual
Labor–Health and Human Services (HHS) spending
bill—federal funds appropriated to HHS by Con-
gress cannot be spent for health benefits coverage
that includes elective abortion. Section 1303
bypasses this limitation.

Second, Section 1101 allows the Secretary of
HHS to decide whether certain appropriated funds
that are not covered by the Hyde Amendment will
be used to subsidize elective abortions through tem-
porary high-risk insurance pools. While HHS has

announced its intention not to allow such subsidies,
the decision is subject to reversal unless there is fur-
ther action by Congress to block it permanently.
Moreover, the Obama Administration has explicitly
stated that this discretionary limitation should not
be regarded as “precedent”4 for future executive
branch decisions regarding coverage of elective
abortion.

Third, Section 10503 directly appropriated $11
billion over five years to underwrite the operation
and construction of community health centers
under Section 330 of the Public Health Service Act.
Because these funds are not appropriated in the
annual Labor–HHS spending bill and are therefore
not subject to the Hyde Amendment, their potential
use for grants that pay for elective abortions is also a
matter of executive branch discretion. President
Barack Obama issued Executive Order 13535 in an
effort to assure that the Hyde Amendment will be
applied to this new community health center fund-
ing.5 As is the case with federal funds for high-risk
insurance pools, unless Congress acts to make the
application permanent, this decision is subject to
reversal by either executive decision or judicial
intervention.
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Section 1303 of PPACA also includes language
that provides only limited protection for the con-
science rights of health care providers and facilities
that are unwilling to participate in abortions. Lan-
guage that was included in the version of the bill
adopted by the House of Representatives in Novem-
ber 2009 that would have protected the conscience
rights of health care entities and personnel from
infringement by government at all levels was omit-
ted from PPACA as finally adopted.12345 

Impact. As a result of these defects in PPACA,
longstanding federal policy to provide health
care assistance to the poor that favors maternity
care over elective abortion has been subverted in
several ways, with both short-term and long-
term consequences. 

Federal Assistance for Elective Abortions. For
the first time ever, a federal tax credit will be made
available to assist in the purchase of private health
plans that cover elective abortion. By 2019, accord-
ing to the Congressional Research Service,6 an
estimated 19 million Americans will use these
“affordability credits” to buy insurance through the
new state health insurance exchanges mandated by
the bill. Unless a state has adopted new legislation
by that date, taxpayer dollars will flow via these

credits to health insurers who pay for elective abor-
tion procedures.

Limited and Loose Conscience Protections. Even
as it expands public subsidies for elective abortion,
PPACA provides conscience protections for health
care providers and personnel that are both limited
in scope and lacking in enforcement guarantees. On
July 1, 2010, the American Civil Liberties Union
(ACLU) sent a letter7 to the Centers for Medicare
and Medicaid Services urging investigation of Cath-
olic hospitals that refuse to perform and refer for
abortions that the ACLU asserts must be provided
under federal law.

One of the laws cited by the ACLU, the Emer-
gency Medical Treatment and Active Labor Act,
involves emergency medical services. Section
1303(d) of PPACA references this law and under-
scores that health care providers are bound by fed-
eral and state requirements to provide “emergency
services,” potentially including abortions to which
religious providers object.

Inadequate Guidance on Conscience Protections.
At the same time, existing federal laws that provide
limited conscience protections regarding abortion
operate with no clear guidance. In December 2008,
the Bush Administration published regulations

1. Congress cannot build sound market-based health care reform on the foundation of a flawed health care law. Therefore, 
the health care law must be repealed in its entirety. 

The House of Representatives has taken a major step towards full repeal of the Patient Protection and Affordable Care Act 
(PPACA—otherwise known as “Obamacare”). Until full repeal occurs, Congress must continue to focus on the core failures 
and consequences of PPACA and block its implementation to allow time to achieve repeal and lay the groundwork for a 
new market-based direction for health care reform.
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permitting the withholding of federal funds from
any state or local government or health care entity
that refuses to accommodate the moral convictions
or religious beliefs of health care insurers, provid-
ers, or personnel regarding abortion. The Obama
Administration suspended these regulations in
March 2009.8

 Several provisions of PPACA compound the
problem. Section 1303(c)(1), for example, omits
state conscience protection laws from the categories
of abortion law protected from federal preemption. 

A New Direction. The new Congress should
enact permanent and comprehensive conscience
protections and replace the current patchwork of
federal statutes and annual abortion riders on
spending bills with a permanent, government-wide
policy. The No Taxpayer Funding for Abortion Act
(H.R. 5939), introduced by Representatives Chris
Smith (R–NJ) and Daniel Lipinski (D–IL) in the
111th Congress, would assure that “no funds

authorized or appropriated by federal law, and none
of the funds in any trust fund to which funds are
authorized or appropriated by federal law, shall be
expended for any abortion”9 outside the scope of
the current Hyde Amendment. By applying con-
science protection language to all agencies and pro-
grams run by the federal government or by states
and localities using federal funds, it would protect
both individuals and institutions from any discrim-
inatory act because of their refusal to provide, pay
for, provide coverage of, or refer for abortion. 

 Taking these steps would not only address the
abortion funding problems inherent in PPACA but
also make longstanding federal policy permanent
and avoid debate after debate on this issue in such
areas as health care reform, foreign assistance, and
defense spending. 
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